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JONES V. MACKIE. 1867 

Defamatidn — Plea of apdogy and payment into court — Admission — Damages^ ^' 

assessment of, the plea not heing proved — 6 A 7 Vict, c. 96« «. 2. 

To an action for a libel in a newspaper the defendant pleaded a plea, under the 
6 & 7 Vict c. 96, 8. 2, alleging that he inserted a full apology, &c. ; and he paid 
bl, into court. The jury, having found the apology not sufficient and the plea 
therefore not proved, were directed by the judge to assess the damages irrespec- 
tive of the bl, paid into court, and without considering that payment in any way 
as an admission of liability : — 

Hdd^ a proper direction. 

Declaration on a libel published by tbe defendant, of and 
concerning the plaintiff, in the Altrincham and Bowdon Guardian. 

Plea, that the alleged libel was contained in a public weekly 

newspaper called the AUrincham and Bowdon Guardian, and was 

inserted in such newspaper without actual malice, and without 

gross negligence, and before action the defendant inserted in such 

newspaper a full apology for the said libel, and the defendant 
Vol. m. B 3 
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brings into court the sum of 52L by way of amends, and says tliat 
tbe aaid sum is enough to satisfy the claim of the plaintiff in 
respect thereot (1) 

Beplication, admitting the payment of the 57. into coort, and 
jcMning isBoe on the rest of the plea. 

The cause was tried before Borill, CJ^., at the 3Ianchester 
summer assizes, 1807, when the jury found that no sufficient 
apology had been made, and that the plea therefore was not 
proTed. The learned judge, in summing up, directed the jury 
to assess the damages without reference to the amount paid 
into court, and not to consider the payment of the 5/. in any 
way in the light of an admission by the defendant of liability 
to that amount The jury found a yerdict for the plaintiff with 
damages 20s. 

Qiiatit, Q.C, for the plaintiff, moTed for a new trial on the 
ground of misdirection. The judge should hare told the jury 
to find a verdict for damages to tbe extent at least of 57. The de- 
fendant by paying that sum into court under the 6 & 7 Vict, 
c. 96, 9. 2, so far admitted bis liability. Tbe payment is none the 
less an admission, though the plea was not proved in ioto. The 
statute (6 & 7 Yict. c. 96, s. 2) provides that a pajrment into 
court in libel is to be of " the same effect^ and be available in the 
same manner, and to the same extent" as such a payment would 
be in any action where it may lawfully be ma'le. But tbe only 
issue on an ordinary plea of payment into court is of ** damages 



(1) Tbe 6 * 7 Vict, c 96, s. 2, 
enacts, that in an action for libel con- 
tained in any public newspaper, it 
shall be competent to the defendant to 
plead that snch libel was inserted in 
snch newspaper without actual malice, 
and without gross negligence, and that 
before the commencement of the action, 
or at the earliest opportunity after- 
wards, he inserted in such newspaper a 
full apolo^ for the said libel, and that 
every such defendant shall, upon filing 
such plea, be at liberty to pay into 
court a sum of money by way of 
••mends for tbe injury sustained by the 



publication of such libel, and such 
payment into court shall be of the 
same efifect, and be available in the 
same manner and to the same extend 
and be subject to the same rules and 
regulations as to payment of costs and 
the form of pleading, except so far as 
regards the pleading of the additional 
facts hereinbefore required to be pleaded 
by such defendant, as if actions for 
libel had not been excepted from per- 
sonal actions, in which it is lawful to 
pay money into court under the 3 & 4 
Will 4, c. 42. 
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ultra.** The jury haye to say whether the amount paid-in is 1867 
enough or not. They cannot say that it is more than enough. Jones" 

[Channell, B. This plea not being proved, no liability is m^^^o 
admitted. The defendant in effect says, *^ I published this libel 
without malice, or negligence, and if you will accept my apology I 
will give you 51" But he does not bind himself to give anything 
if his terms are not accepted. His admission of liability is condi- 
tional and not^ltbsolute. (See per Pollock, C.B., in La/one v. Smith, 
4 H. & N., at p. 159.)] 

The language of the statute will hardly bear that construction. 
The effect of holding the direction in this case to be correct will 
be that the plaintiff will get less damages without an apology than 
he would have received with an apology. 

[In answer to the Court it was stated that the money still 
remained in court] 

Kelly, C.B. I am of opinion that the learned judge directed 
the jury rightly ; we are not called on to say what is to be done 
with the money which has been paid into court. Whether the 
plaintiff or defendant is entitled to it, is immaterial to this appli- 
cation. The jury were properly told to assess the damages irre- 
spective of the amount paid into court. The rule must^ therefore, 
be refused. 

Bramwell, Channell and Pigott, BB., concurred. 

Bule refused. 
Attorney for plaintiff: W, A. Eoleombe. 
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Be ROBINSON. 
Attorney and Client— Taacation-^ <fc 7 Viet. c. 73, «. 37. 

The ** special circumstances " required by 6 & 7 Vict c. 73, s. 37, to entitle a 
client to have his attorney's bill referred to taxation, after the expiration of twelve 
months from its delivery, may be matters appearing on the face of the bill, such as 
large and unusual charges requiring explanation. 

Field, Q.C. (Sheppard with him), moved to set aside an order 
by Martin, B., referring an attorney's bill to taxation. The bill 
had been delivered more than a twelvemonth ; and it was con- 
tended, on the authority of Be Whicher (1), that the bill could 
now only be referred under 6 & 7 Vict c. 73, s. 37 (2), on the 
ground of new matter come to the knowledge of the party, 
not on matters appearing on the face of the bill ; that no such 
circumstances were shewn here, but the only ground of applica^ 
tion was certain alleged overcharges. 

i The bill of costs related to the conduct of a country action tried 
in London, and the country attorney had, amongst other things, 
charged a sum of 92Z. for thirty-one days' attendance in town. 

The Court (Kelly, C.B., Martin, Bramwell, and Pigott, 
BB.) were of opinion, that the " special circumstances " required 
by s. 37, might be matters of objection appearing on the face of 
the bill, and that an unusual charge of a large amount requiring 
explanation to justify it, "was sufficient ground for referring the 
bill to taxation, even after the expiration of the twelve months. 

Bvle refused. 

Attorney for applicant : E, T, NdherSyfor Bdbinsony Settle. 



(1) 13 M. & W. 549. 

(2) 6 & 7 Vict. c. 73, s. 37, giving 
power to the client within one month 
from the delivery of the bill of costs, 
and to the attorney or the client after 
the expiration of the month, to have 
the bill referred to taxation, provides 
that "no such reference as aforesaid 
shall be directed upon an application 
made by the party chai^geable with 



such bill, after a verdict shall have 
been obtained " {Be Whicher\ , . . *• or 
after the expiration of twelve months 
after such bill shall have been de- 
livered, . • . except under special 
circumstances, to be proved to the 
satisfaction of the Court or Judge to 
whom the application for such reference 
shall be made." 
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WILLIAMS AND Anotheb v. BOSE. 1867 

Sheriff-— Arrest—PrQUction—Deed under Bankruptcy Act, 1861 (24 & 25 Vict. ^^' ^^' 

c 134), «. IdO-'CertiJicate <^ Begistration. 

A certificate of the regiBtration of a deed under the Bankruptcy Act, 1861, does 
not, by virtue of s. 198, protect the debtor from arrest for debts not bound by 
the deed, nor the sheriff in releasing him, at least without due inquiry. 

To an action for an escape, the defendant pleaded that the debtor produced a 
certificate of the registration of a deed, within s. 198 of the Bankruptcy Act, 1861. 
Beplication, that the judgment was subsequent to the registration, of which fact 
the defendant had notice, and which was stated on the writ of ca. sa. ; that it was 
obtained on a debt which became due subsequently to the registration ; and that 
the plaintiffs were not creditors under the deed in respect of the debt, as the de- 
fendant might with due care have known : — 

Seldf on demurrer, a good replication. 

Action against a sheriff for an escape. 

Plea, that the debtor being apprehended, produced to the oflScer, 
and gave him a copy of (1), a certificate of the registration of a 
deed between the debtor, his creditors, and trustees, within s. 198 
of the Bankruptcy Act, 1861, wherefore the defendant released 
him. 

Beplication, that the deed was registered on the 23rd of 
October, 1866, and that it was so stated in the certificate, which 
was dated the 24th of October, 1866 ; that the judgment was 
obtained on the 30th of March, 1867, and that it was so stated in 
the writ of ca. sa. ; that the defendant had notice that the judg- 
ment was obtained after the registration and certificate ; that the 
judgment was obtained for a debt which became due after the 
registration and certificate, and that the plaintiffs were not, nor 
was any of them, a creditor or creditors of the debtor in respect of 
the said debt at the time of the making or registration of the 
deed; that the defendant did not take due care to ascertain 
whether the plaintiffs were, at the time of the making and regis- 
tration of the deed, creditors of the debtor in respect of the debt, 
and that, by taking due care^ he might and would have ascertained 
that the plaintiffs were not such creditors. 

Demurrer and joinder. 

(1) See Lees v. Newton, Law Rep. 1 C. V. 658. 
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1867 Raymondy in support of the demurrer. The legislature have, 

Williams by s. 198 of 24 & 25 Vict. c 134, made a certificate of registration 
jj^ equivalent to an order of protection, and the effect of that is strictly 
determined by 12 & 13 Vict. c. 106, s. 113. Immediately on pro- 
ducing it the debtor is to be discharged, and the ofiScer is to detain 
him no longer than is necessary to obtain a copy, under a penalty 
of 5Z. for every day of detention. No discretion is given to him to 
determine whether the debtor is really entitled to the protection 
of the certificate ; he is bound to obey it, and its genuineness and 
the identity of the debtor are the only matters which he takes at 
his peril. Uoyd v. Harrison (1) is in point, to shew that the 
sheriff will be protected in discharging the debtor, when, if the 
debtor had been detained, and had himself applied to the Court for 
his discharge, his application would, on the ground of the invalidity 
of the deed, have been refused. (2) The reasoning in that case is 
applicable here, for the sheriff is as unable to know whether the 
debt is bound by the deed, as whether the deed is a valid one. 
Though the judgment may have been obtained, or even the debt 
have accrued due, after the deed, the debt may have been con- 
tracted before, and may be bound by the deed. On the other hand, 
though contracted before, it may be unaffected by it. (3) These 
are matters into which he cannot be put to inquire. The decision 
of WaUinger v. Gurney (4) upon the effect of a protection order 
under 5 & 6 Vict. c. 116, s. 1, and 7 & 8 Vict. c. 96, s. 6, decides 
this case in favour of the defendant ; and cases shewing that the 
debtor has no right to claim his discharge, have no application to 
the question whether the sheriff will not be protected in obe- 
dience to the command which the statute lays upon him, not- 
withstanding the debtor's abuse of his privilege. 

H. James (Crompion Hviton with him, contra). It is impossible 
that the construction contended for by the other side can be correct, 
for it would confer on the debtor perpetual immunity, at the discre- 
tion of a complacent sheriff. Where, however, the sheriff may keep 

(1) Law Rep. 1 Q.B. 502. Law Rep. 2 Ex. 396. Ex parte Wil- 

(2) See Leigh v. FendUhury, 15 C. B. mot. Law Rep. 2 Ch. 795. 

(N.S.) 815 ; 33 L. J. (C. P.) 172. (4) 11 C. B. (N.S.) 182 ; 31 L. J. 

(3) See Sharland v. Spence, Law (C.P.) 65, 
Rep. 2 C. P. 456 ; Bdbertson v. Go0«, 
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the debtor, he also must keep him ; and the cases of Grace v. 19G7 
Bishop (1), and PhiHipe v. Poland (2), shew conclusively that a Wjluams 
protection order under 12 & 13 Vict c. 106, s. 1 12, avails only j^^ 
against creditors who could have proved under the bankruptcy. 
The law must be the same where the protection is derived from 
the registration of a deed ; the sheriff discharges the debtor at 
his peril, and the hardship is not greater on him than in many 
cases of daily occurrence. Here, however, it is alleged that the 
defendant had actual notice, so that the discharge is wilfully 
wrong. 

Baymond, in reply. 

Kellt, C.B. The single question in this case is, whether a 
certificate of registration is a protection against an arrest for a 
debt contmcted after the deed ? If it were, the consequence would 
be that the debtor might go on indefinitely contracting new debts, 
against arrest for which he would be for ever protected by virtue 
of a deed which discharged him only from debts already existing. 
The pleadings shew that the judgment was recovered and the debt 
became due after the date of the deed, and that the sheriff had 
notice of the fact. It is impossible, therefore, that the certificate 
of registration could be any protection ; the sheriff would, there- 
fore, huve been justified in detaining him and, having failed in his 
duty to do so, has no answer to the plaintiffs' complaint. 

Bbamwell, B. I am of the same opinion. It is extremely 
difficult to put a sensible meaning on the words of the 24 & 25 
Vict. c. 134, s. 198. Protection in bankruptcy is an interim pro- 
tection, but the certificate of registration is merely the record of a 
past act, viz., that a deed has been filed and registered, and no 
limit of time is fixed for its duration. We must, however, put 
some meaning* on the provision ; it must be an impediment to 
some proceedings; but not without limit, or a debtor might at 
any time after the registration of the deed, continue to flourish 
his certificate in the face of every creditor, not only those whose 
claims were bound by the deed, but creditors in respect of debts con- 

(1) 11 Ex. 424 ; 25 L. J. (Ex.) 58. 
(2) Law Rep. 1 C. P. 204 ; ace. /» re Poland, Law Rep. 1 Cb. 356. 
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1867 tracted, it may be, fifteen or twenty years afterwards. Whatever 
Williams" ^^7 ^^^ve been meant by the act^ we may safely say this cannot 

j^^ have been meant. Now, the act ^ys that the certificate of registra- 
tion is to have the same effect as a protection in bankruptcy, and 
the authorities cited, Phillip$ v. Poland (1) especially, are plain to 
shew that a protection order is available only against creditors 
who were such at the date of the bankruptcy, and that the debtor 
has no right to be discharged from custody except when the 
arrest is at their suit. The question then remains, whether, 
though the debtor is not entitled to his discharge, the sheriff can 
allow him to go without being guilty of an escape. I think he 
cannot. There is no greater hardship on the sheriff than in many 
other cases where he must act at his peril. At any rate he had 
notice of the judgment being after the deed, and even if that was 
not sufficient evidence that the debt was not bound by it, as, 
perhaps, it might not be, there is the further averment in the 
replication, that the debt in fact only became due after the deed, 
that the plaintiffs were not creditors under the deed, and that the 
defendant might, with reasonable care, have known it. 

Channell, B. Both upon the authorities cited, and indepen- 
dently of them, I concur. 

PiGOTT, B.^ concurred. 

Judgment for the plaintiffs. 

Attorneys for plaintiffs : T. White & Sons. 
Attorneys for defendant : Ware dt Westall, 

(1) Uw Rep. 1 C. P. 204. 
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MARTIN V. THE GREAT INDIAN PENINSULAR RAILWAY 1867 

COMPANY. Nov. 18. 



Carrien — Negligence — Pleading — Covdract^ construction off 

The defendants, carriers in India, received the plaintififa goods under a contract, 
by which the baggage of certain troops (including the plaintiffs goods) was to 
remain in charge of a guard provided by the troops, *' the company accepting no 
responsibility :" — 

Hdd^ that the stipulation did not exempt the defendants from liability for a 
loss arising wholly from their own negligence. 

The plaintiff and his goods were carried by the defendants under a contract 
with the Indian Government, and whilst being so carried his goods were destroyed 
by the defendants' negligence : — 

Hddy that, although the plaintiff could not sue the defendants for non-per- 
formance of their duty as carriers, he was entitled to sue for an injury done to his 
property through their negligence, whilst the goods were in their custody. 

Declaration. First count, that the defendants were carriers 
of passengers and their luggage, on a railway from Budnairah to 
Bombay, for reward ; that the plaintiff was received by them as a 
passenger, with his luggage, to be by them, as such carriers, safely 
and securely carried on the railway from Budnairah to Bombay, by 
a certain train, and the luggage to be delivered by them to him at 
Bombay on his arrival there by the said train, for reward ; that a 
reasonable time for carrying and delivering the luggage elapsed, 
yet the defendants did not safely and securely carry the luggage 
and deliver it to the plaintiff, whereby, &c. 

Second count, that the defendants were carriers, &c. ; that the 
plaintiff was an officer in Her Majesty's service, and on duty with 
other officers and soldiers in Her Majesty's service, and that he was 
received by the defendants as a passenger, with his luggage, as 
and being an officer in Her Majesty's service, and on duty as 
aforesaid, to be by the defendants safely and securely carried, &c. ; 
yet the defendants did not safely and securely carry the plaintiff 
and his luggage upon the railway on the said journey ; and did 
not, while the plaintiff was such passenger with his luggage, use 
due and proper care in the carrying the plaintiff and his luggage, 
and in managing the railway and train on which the plaintiff was 
a passenger, with his luggage, but conducted themselves with such 
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1867 gross negligence, carelessness and want of skill, that the plaintiff's 

ll^BTiN ^uggftg® w^ thereby set on fire and burnt, &c. 

The Great Fourth plea, to the first count, that the plaintiff and his luggage 

Indian were received by the defendants to be carried, and at the time, &c. 
Peninsular , 

Bailwat Ck). wei*e being carried, under certain contracts between the defendants 

and Her Majesty's Indian Goyernment, by which it was provided, 
with respect to the baggage of troops received by the defendants to 
be carried, and which should be carried under certain circumstances 
and conditions, that the defendants should be under no responsi- 
bility ; that the luggage in the declaration mentioned was baggage 
within the meaning of the contracts ; and that while it was being 
carried under the circumstances and conditions so mentioned, it 
was lost and destroyed, which are the grievances complained of. 

Seventh plea, to the second count, repeating the fourth plea. 

Beplication to the fourth plea, that the contracts in the plea 
mentioned were in writing, and that the provision with respect to 
the baggage of troops in the plea mentioned was in the following 
terms : — ** If the number of troops is sufficiently large a special 
train will be provided, and due notice, of at least six hours, shall 
be given to the railway authorities of the train being required. 
For the baggage of all detachments above forty the company shall 
provide the number of suitable goods wagons stated in the requisi- 
tion, for which they shall be paid at the rate of 1^ annas per 
wagon per mile. The baggage shall remain in charge of a guard 
provided by the troops, the company accepting no responsibility ;" 
that the defendants did not use due and proper care and diligence 
in and about the carrying of the plaintiff and his luggage, but 
on the contrary, were guilty of gross negligence, wilful default, 
&c., in respect thereof; and that by and through the said gross 
negligence, &c., of the defendants, the said luggage of the plaintiff 
was burnt and destroyed, which is the loss and destruction in the 
first count and the plea mentioned ; and that the loss and destruo* 
tion was wholly caused by the defendants' gross negligence, &c. 

The same replication was further pleaded to the seventh plea. 

Demurrer to the replication to the fourth and seventh pleas, and 
joinder. 

Tenth plea, to the first count, that the plaintiff was a passenger 
on the defendants' line, as and being such officer on duty as in the 



VOL. in.] men. term, xxxi vict. ii 

second count mentioned ; and the luggage was carried under a con- 1867 
tract for the conveyance of the oflScers and soldiers then on duty, mabtin 
made between the defendants and Her Majesty's Indian Govern- ij.„/^rbat 
ment, for the conveyance of troops, with their baggage, from Indian 
Budnairah to Bombay, of which officers the plaintiff was one, and Railway Co. 
of which baggage the plaintiff's luggage formed part; and that 
the plaintiff was a passenger, and his luggage was carried under 
the said contract, and under no other contract; and that there 
never was any contract between the plaintiff and the defendants ; 
nor did the plaintiff ever pay, or agree to pay, any reward to the 
defendants for such conveyance. 

Eleventh plea, to the second count, repeating the tenth plea. 

Demurrer to the tenth and eleventh pleas, and joinder. 

Keane^ Q. C. (L, Smith with him), in support of the replication, 
and of the demurrers to the tenth and eleventh pleas. First, the 
limitation of responsibility contained in the written contract applies 
only to losses which might have been prevented by the guard, not 
to such as are caused exclusively by the defendants* misconduct. 
This was the construction constantly put on such stipulations at 
common law, and independently of the Carriers' Act ; see Htnion 
v. Dibbin (1) ; and it is in accordance with this view that in Peek 
V. North Staffordshire Railway Company (2), under the Eailway 
and Canal Traffic Act (17 & 18 Vict c. 31, s. 7), a condition 
excluding liability for negligence was held illegal. That it is the 
true construction is obvious from the consideration, that tlie 
carriers would otherwise be exempted from all liability, whatever 
wrong they were guUty of. 

[Bramwell, B. The defendants must contend that if they 
killed the guard by their negligence, and then injured the goods, 
they would still be exempt from liability. On the other hand, if 
the fire mentioned in the declaration were caused by a spark which 
the guard could and ought to have extinguished, the replication 
would not be proved.] 

It must be admitted that the tenth plea is good, but the similar 
denial of any contract with tlie plaintiff in the eleventh plea is no 
answer to the second count of the declaration, which charges a 

(1) 2 Q. B. 646, at p. 659. (2) 10 H. L. C. 473 ; 32 L. J. (Q. B.) 241. 
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vm vroc? hAhyfu^ea^ of eoctnet. Tbe cues ci IbniaJ r. li^rt; 

jgjaaiM' y^^touuHe ami Benritk BaUwajf Co^yiwg I , az^i ^bj^ t. Gr^of 

T« OccjY HatoTi BaHway Gympamy ('i) are iirwclr in p 



IsMAjr p^ It WliU^ erxua. Amdim r. ILimeLeder, S^-^.-il ami Lim- 



UAiLVATOiu eolnshire LaJway Comfoiny kZ) ^je-m-^ U^t, i::irr{*ei>iesiilT chT the 
I*aiivftT ftcid C^Ziid TniSc Act, tLe panies ciay CLfcke any stipul*- 
ii^m ther plea*^ ezcladln^ eren liabilitT f:r Ereguz^^iice ; azid 
Wili<m r, Boyal AHnniie Mail Siiom Xari^um C^"»pmf (4/, <m 
th«; nbokr, sspporu this view. Here tike contract vill be less 
strictlj coiurtni'rd against the carriera than in the old cases relied 
on for the plaintiiT, ^ince the mle making caniets insareis exists 
hr tlje evutom of the realm onlj, and does not extend to In«Jia. 

[Chxsseli^ B. That qaestion was discnsed but not deciied in 
Bennett r, Ptnintular and Orienial Sleamhoal Companff. (5)] 

The nature of the contract, as di^Josed by the replication, shews 
that the immnnit j of the defendants was intended oa both sides to 
be rerj wide. 

With respect to the elerenth plea, the cases cited are not condn- 
sire, ilarskatt t. York, NeweatUe and Berwick BaUway Cony- 
pany (1) was based npon the custom of the realm. See the judg- 
mentSy esfjecially that of Williams, J. (6) ; and it may also be sup- 
ported on the gronnd that the master was the serrant's agent to 
pay* PaweH v. Layton (7) shews that the daty of a carrier is 
founded on contract ; hence, without contract, there is no liability, 
and this applies to both counts of the declaration. 

Keane, Q,C., in reply* 

Kelly, C.B. (after stating the declaration, the fourth plea, and 
the replication to it, proceeded.) It is contended by the defen- 
dants that, though it must on demurrer be taken that the luggage 
was destroyed by their own gross negligence and wilful default, yet 
under the proviso set out in the replication, they are protected 
from liability ; but we are all of opinion that, though this limita- 
tion of responsibility would cover any loss of the baggage in the 
custorly of the guard, occurring through the want of due care on 

(1) 1 1 C. B. 655 ; 21 L. J. (C.P.) 34. (C. P.) 369. 

(2) Lflw Rep. 2 Q. B. 442. (5) 6 C. B. 775 ; 18 L. J. (C.P.) 85. 

(3) IOC. B.454; 21 L. J.(C. P.) 179. (6) 11 C. B. at p. 664. 

(4) 10 C. B. (N.S.) 453; 30 L. J. (7) 2 B. & P. (N Jl.) 365, at p. 370. 
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the part of the ofiScer in charge, or those under hini, yet it is not 1867 
applicable to luggage lost through the mere negligence of the UAwns 
company. The pleadings suggest a destruction by fire through rr^^A 
the defendants' negligence. It is clear that the plaintiff could not Indian 
haye secured himself against a loss so caused by placing his Bailwat Oa 
luggage under the officer, whose duty it was only to take care in 
those matters in which he was competent to exercise care; but 
destruction by fire was a peril which, it may well be, could not 
have been averted by any care on his part, and to which, it is in 
substance alleged, no want of care on his part has contributed. 
The defendants are, therefore, liable for this loss, and judgment 
must be against them on the demurrer to this replication. 

The tenth and eleventh pleas, which are severally pleaded to the 
first and second counts of the declaration, aver in substance that 
it was not by virtue of any contract with the plaintiff that his 
luggage was received and carried by the defendants, but that it 
was so received and carried under a contract with the government 
for the conveyance of the baggage of officers and soldiers on duty. 
As to the first count which sounds in contract, and in substance 
though not in form charges a violation of a contractual obligation, 
the plea is a sufficient defence ; for, if the contract was not with 
the plaintiff, but with other persons, — ^and the only charge is one of 
non-performance of the obligation created by it, — no action can be 
maintained except by the person with whom the contract was 
entered into. As to the second count, which charges the defen- 
dants with negligence, and by which it appears that the plaintiff's 
luggage was lawfully on the defendants' railway, and, being pro- 
perly there, was lost by their neglect, I should have been disposed 
to think that the neglect and breach of duty charged constituted 
only a breach of a duty constituted by contract, and that the con- 
tract being made with persons other than the plaintiff, this plea 
was liable to the same objection as the last. But my learned 
brothers take a different view, and think that the second count 
charges a wrong done, by which the plaintiff is affected in his pro- 
perty, and for which, therefore, independently of contract, he has a 
right to obtain redress. I do not wish to dissent from this view ; 
and our judgment will, therefore, be for the plaintiff, on the 
demurrer to this plea. 



14 OOUBT OP EXCHEQUER. [L. R. 

18G7 Bramwell, B. I am of the same opinion. The limitation of 

Mabtin responsibility by the contract set out in the replication is not ap- 

The Gbeat plicable to the case disclosed by the pleading. 

Indian ^ ^ i\^q tenth plea, which answers the complaint of a simple 

Penivbtlab . 

Railway Co. non-feasance — the non-perfbnnance of a contract — by the averment 
that the contract was not made with the plaintifi^ the objection to 
it has been given up. But as to the eleventh plea, my opinion is 
as intimated by the Chief Baron, and for this reason. The plaintiff 
says, " You had my goods in your possession, and you delivered 
them wrongly, no matter whether wilfully or negligently ; either 
way you did wrong." The defendants reply, " I bargained with ' 
some one else to carry them." But how does this furnish an 
answer? The contract is no concern of the plaintiff's; the act 
was none the less a wrong to him. On the demurrer to this plea, 
therefore, the plaintiff is entitled to judgment. 

Channell, B. I am of the same opinion. I wish to add 
nothing to what has been said as to the non-liability clause, except 
to observe that no question here arises as to what contract can be 
made between the parties, but only as to what the contract really 
is ; and the contract is, I think, limited to exemption from liability 
in certain cases which do not include the one before us. 

As to the tenth plea, I think it an answer to the first count, 
which alleges in substance a breach of contract. But the eleventh 
plea, which is identical with the tenth, is no answer to the second 
count, which is not to be considered as charging the mere breach of 
a contract by non-performance, but as charging something done by 
the defendants in the nature of an affirmative act, injurious to the 
plaintiff's property. On that ground the plaintiff is entitled to our 
judgment on the demurrer to this plea. 

PiGOTT, B. I concur ; but I must add that I have shared the 
doubts expressed by my lord as to the eleventh plea. 

Judgmervtfor the 'plaintiff on the demurrer to the re- 
plications to the fourth and seventh pleas, and 
on the demurrer to the eleventh pJea ; for the 
defendants on the demurrer to the tenth plea. 

Attorney for plaintiff: H. S. Lawrence. 
Attorneys for defendants : Whiie, Borrett, dt White, 
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EAST GLOUCESTERSHIRE RAILWAY COMPANY v. BARTHOLOMEW. 1867 

SAME V. SMITH. Now, 20. 

SAME V. PRICE. 

Company — Shareholder — Eegister — Con^truction^^S Vici. e. 16, m. 8, 9, 28. 

Section 8 of 8 Vict c. 16, enacts that a jierson shall be deemed a share- 
holder ** who shall have subscribed, &c., and whose name shall have been entered 
on the register of shareholders hereinafter mentioned :*' s. 9 prescribes the mode 
of making and keeping the register, and (inter alia) that it shall " distinguish each 
share by its number :" — 

Eeld^ that s. 8 was complied with, although the register did not shew the dis- 
tinguishing numbers of the defendant's shares, it being proved, aliunde, that the 
shares were, in fact, numbered. 

SemhUy the provisions in s. 9, as to the mode of keeping the register, are direc- 
tory only, except with reference to the use of the register as primft facie evidence 
under s. 28. 

The plaintiffs' special act provided (s. 5), *' that the company should not msim 
any shares created under the authority of this act, nor should any share vest 
in the person accepting the same, until one fiflh of the amount cf the share was 
paiduii." 

Held, that the word itsue referred to the issuing of certificates of shares, and the 
word vest to the vesting of shares so as to be pro|)erty and capable of transfer ; 
but that the :<»ection did not make the payment of one fifth a condition precedent 
to the liability as a shareholder of the person accepting the share. 

Action for calls on shares. 

Plea 1. Never indebted. 

2. That the plaintiffs were incorporated by, and the shares 
issued under the authority of, the East Gloucestershire Bailway 
Act, 1864; and that one fifth of the amount of the shares in the 
declaration mentioned were not, nor was any part thereof, paid up 
in respect of the said shares, or any of them, at the time of the 
making of either of the said calls, or at all. 

Issue, and to the second plea demurrer ; joinder. 

At tlie trial before Blackburn, J., at the Croydon summer 
assizes, 1867, the plaintiffs produced the sealed register of the 
company kept imder 8 Vict. c. 16, s. 9, in which the defendant 
was entered as the holder of 10 shares of \0L each, but in that 
book the distinguishing numbers of the shares were not indicated. 
They also produced a book of shareholders' addresses, kept under 
& 10, in which the defendant was also entered as the holder of 10 
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t9ffr diareSy wbicb were dirthignwhed by their lespectire iiiiinberL It 
ZAn was ako prored that the defendant had sgned the sabacription 



*uK*jMmwmMr '^f^^j^^^ {^p jQ shares. The makins: and notice (^ the calls were 



RAS1.VAT Co. d^iy jrorei 

BAanMUMnnr It waa objected that the defendant was not shewn to be a share- 
holder, inasmnch as he was not shewn to be the holder of any 
specific shares ; and it was further objected that the register was 
defectire in not specifying the distingoishing nambers of the shares 
as proTided bjr s. 9 ; that the defendants name was, therefore, not 
entered in any register within the act^ and he was therefore not a 
diareholder within the description of s. 8. 

The learned judge was of opinion that the register did suffi- 
ciently indicate the specific shares held by the defendant, although 
inartistically, and further that the provisions of s. 9 were directory 
only ; hot in deference to Iruh Teal Company t. PhSltpt (1), he 
reserred the point 

With respect to the second plea, it was proved that nothing had 
been paid on the shares, and it was contended that, either no 
shares liad issued, in which case the defendant could not be a 
shareholder, or, if they had issued, it was in contravention of the 
act, and the company therefore could not make calls. This point 
was also reserved No certificates had been issued. 

A verdict was therefore taken for the plaintifi^, with leave to 
the defendant to move to enter a verdict for him upon the points 
reserved. (2) 

The following sections of 8 Vict c. 16, are material : — 

S* 6. *^ The capital of the company shall be divided into shares 
of the prescribed number and amount ; and such shares shall be 
numbered in arithmetical progression, beginning with number 
one ; and every such share shall be distinguished by its appropriate 
number.** 

8. 8. " Every person who shall have subscribed the prescribed 
sum or upwards to the capital of the company, or shall otherwise 

(1) 1 B. dp 8. 598, in eiror, 629; thews, nppeaxmg (or Smith, and Eannen 
80 L. J. (Q.B.) 114, in error, 363. for Price; the material facts in all three 

(2) Two other actions by the com- cases were identical, the points reserved 
pany for calls, against Smithy and were the same, and they were argued 
against Price, were tried at the same together. 

time, if. Ohamber$, Q.C^ and Mat- 
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have become entitled to a share in the company, and whose name ^^^ 
shall have been entered on the register of shareholders hereinafter East 

OlOCCK8TBR~ 

fneniionedf shall be deemed a shareholder of the company." shire 

S. 9. " The company shall keep a book, to be called the * register ^^^^^^ ^• 
of shareholders,' and in such book shall be fairly and distinctly Babtholombw 
entered, from time to time, the names of the several corporations, 
and the names and additions of the several persons, entitled to 
shares in the company, together with the number of shares to 
^hich such shareholders shall be respectively entitled, distinguish* 
ing each share by its number, and the amount of the subscriptions 
paid on such shares, and the surnames or corporate names of the 
said shareholders shall be placed in alphabetical order," &c. 

S. 10 provides for the keeping of a ''shareholders' address 
T)ook,'' which is not required to contain either the number of 
shares held by each shareholder, or their distinguishing numbers. 

S. 11 entitles the holder of any share to receive a certificate 
specifying the share to which he is entitled. 

S. 21. " The several persons who have subscribed any money 
towards the undertaking, or their legal representatives respectively, 
shall pay the sums respectively so subscribed, or such portions 
thereof as shall from time to time be called for by the com. 
pany, at such times and places as shall be appointed by the com- 
pany," &c. 

S. 22. "It shall be lawful for the company from time to time to 
make such calls of money upon the respective shareholders, in 
respect of the amount of capital respectively subscribed or owing 
by them," (as therein mentioned). 

Ss. 25, 26, 27, give power to the company to bring actions for 
calls, and regulate such actions, and by 

S. 28. " The production of the register of shareholders shall be 
prima facie evidence of such defendant being a shareholder, and of 
the number and amount of his shares." 

By the company's special act 27 & 28 Vict. c. cclxxxv., it was 
provided : — 

S. 3. That certain persons named, " and all other persons and 
corporations who have already subscribed, or shall hereafter 
subscribe to the undertaking, and their executors, administrators, 
successors and assigns respectively, shall be united into a company 

Vol. IIL C 3 
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1867 for the purpose of the undertaking, to be called the East Glou-- 
Eabt cestershire Bail way Company,** &c 

Gw)CGKsrER- g 5 « Qne fourth of a share shall be the greatest amount of any 

8HIBB ° ^ 

Railway Ca one call which the company may make on the shareholders, and 
BabthoLouew three months at the least shall be the interval between successive 
calls, and three fourths of the amount of a share shall be the- 
utmost aggregate amount of calls that may be made in any one 
year upon any share : provided that the company shall not issue 
any share created under the authority of this act, nor shall any 
share vest in the person accepting the same, unless and until a sunk 
not being less than one fifth part of the amount of such share shall 
have been paid up in respect thereofl" 

A rule having been obtained to enter the verdict for the- 
defendant pursuant to the leave reserved, it came on to be argued 
with the demurrer. 

Hawkins, Q.C., Waikin WiUiams, and Futterlorij shewed cause^ 
First, the register, although defective in so far as it did not comply 
with the provisions of s. 9, was nevertheless the register of the 
company. In Irish Peat Company v. Phillips (1), there was no 
evidence that the shares had ever been numbered at all, and even 
in that state of things the Court below appeared not to think the 
specific numbering essential, and only decided the case on the 
supposed authority of Wolverhampton New Waterworks Company v. 
Hawksford (2), which, however, the Court of Error thought not to 
be in point. The judgment was ultimately affirmed in error (3),. 
on the ground that the signature of the defendant to the plaintiffs* 
deed was there necessary, and a doubt is intimated whether it is 
necessary that the shares should be numbered on the register. In 
Wolverhampton New Waterworks Company v. Hawksford (2), there 
was no valid register at all. Neither case, therefore, is an authority^ 
for the defendant, and the former case is rather opposed to his- 
contention. 

Secondly, with respect to the clause of the special act relied on,, 
the defendant has signed the subscription contract, and is there- 

(1) 1 B. & S. 598, in error, 629 ; (C.P.) 121. 

30 L. J. (Q.B.) 114, in error, 363. (3) I'B. & S. 629 ; 30 L. J. (Q.B.> 

(2) 7 C. B. (N. S.) 795 ; 29 L. J 363. 
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fore, a member of the company within s. 3. He must, there- 1867 

fore, be a shareholder, and liable to calls under s. 21 of 8 Yict eabt "' 

c. 16. If the 5th section were held to absolve him from his ^^^^***" 

liability, it would amount to a legislative permission to him to Railway Co. 

say, *' I will not pay, because I have not paid ; " but it admits of BAHTuoiiOAiEw 

a construction effecting the obvious intention of the legislature, 

and not leading to any absurd conclusion. The word '^issue,*^ 

which has no meaning as applied to shares themselves, refers to 

the issuing of certificates, and the share is said to ^' issue" when 

the certificate is placed in the hands of the shareholder. No issue, 

therefore, has here taken place, although the share has been 

attoited, which is the word the legislature would have used, if 

they had intended to express what the defendant contends them 

to have meant. Again, the word " issue" points to rights, and not 

to liabilities, and means that until payment the shareholder shall 

not be able to transfer his shares or claim his certificate. The 

intention and effect of both branches of the provision is the same : 

to protect the company against a traffic in their shares by persons 

vho have paid nothing. This object is accomplished, first, by 

prohibiting the issue of certificates, which are the symbols of 

ownership, and the means of traffic ; and, secondly, by denying to 

the shareholder any of the usual rights of a shcoreholder, until he 

has paid the one fifth on his shares. The shares, therefore, have 

never issued within the meaning of the act, and the second plea is 

not proved. 

Montagu ChamberSy Q.C., Matthews^ and Jdf (1), in support of 
the rule. First, the register is defective, and the defendant, there- 
fore, cannot be a registered shareholder, although he may be liable 
to be sued on his subscription contract. The case of Wolverhampton 
New Waterworks Company v. HawJcsford (2) is an authority for this 
position, and is strengthened by the decision in Irish Peat Company 
V. Phillips (3), following it. The words of Lord Brougham, also, in 
Bain y* Whitehaven and Fumess Junction Railway Company (4), 
with reference to the corresponding section of the Scotch Act 

(1) Bannen also argued for the do- (3) 1 B. & S. 598 ; 30 L. J. (Q.B.) 
fendant Price : sse note (1), at p. IC. 114. 

(2) 7 C. B. (N. S.) 795 ; 29 L. J. (4) 3 H. L. C. 1, at p. 21. 
(C. P.) 121. 

C 2 8 
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^:!^^ ^ J^ 9 Tkt. c 17, ft. 9), fitrongly fiiToar the neoegsity of an exact 
V:v^ <v«a|JiaBoe vith the ieq[iuraneDt8 of the atatate. 
y^vv^G^f ict- TBuLVWEix^ B. Lofd Bnmgham'a words all refer to the case of 

>P^i8MMvwrr to the 28th section of the English act He says, at p. 22, ''A 
creat priril^e is bestowed hjr the act npon the oompanr, neither 
mcne nor less than that of making evvienoe for itself; " and again, 
at p. 23, ''So disposed am I to look at the strict execotion of this 
direction as a condition precedent to the enjoyment of the extra- 
oidinaiy privilege conferred by the 29th section, of making a 
man's own writing eyidenoe for himself and against another 
party,** &c. In the present case there is independent evidence 
of the defendant being a shareholder. 

Kellt, CB. The defendant's argament would go to shew that 
if in any respect the register was incorrect, the company could not 
recover a call.] 

Any substantial defect would prevent them, and this defect is 
snclu For if there are no specific shares allotted to a proposing 
shareholder, there can be no property in them ; he can make no 
definite claim for certificates, and if shares were issued in excess of 
the capital, there would be no means of determining the rights of 
those who had liad unnumbered shares allotted to them. And 
here we have, in fact, no evidence that the shares have ever been 
divided by specific numbers, for the unsealed book cannot take 
the place of the sealed register, and is not referred to in it The 
case, therefore, is really the same as that of Iruh Peat Company v. 
PhtHipB. (1) But, secondly, the defendant is prevented from being 
a shareholder by s. 5 of the special act, which adds a condition to 
8. 8 of 8 Viet c. 16. How can he hold shares which have never 
been issued, and which have never existed in him, or how can such 
shares be forfeited under s. 29 ? The intention of the clause was to 
prevent a concern not bona fide representing capital, from being 
put before the public, and exercising statutory powers without any 
security that they can carry out the purposes of the act Clauses 
to this effect are found in 7 & 8 Vict c. 113 (the act i^ulating 
joint^tock banks), s. 5, and in the special act referred to in 
Norwich and Lowestoft Naviffotion v. Theobald (2), in which case 
(lyi B. & S. 698, 629 ; 30L. J.(aB.) 114, in error, 363. (2) M00.&M. 151. 
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non-compliance with the condition was held to disable the com- 1867 
pany from making a call. If, on the other hand, the only object -em^ 
had been to prevent a traflBcking in shares, this could have been ^"^^J^"*' 
mnch more simply and clearly provided for by saying that no Railway Co. 
shareholder should transfer his shares until one fifth was paid, as Babtholomew 
is provided with respect to shares on which calls are due, by s. 16 
of 8 Yict. c. 16. They also referred to Midland OrecU Western 
Bailway of Ireland v. Leech (1), and Birkenhead^ dtc. Jtmdion 
BaHway Company v. Wd^sier. (2) 

Eelly, G.B. This is an action for calls, charging the defendant 
as a shareholder in the plaintiffs' company, and the defence raised 
on the pleadings is, that he is not a shareholder within the mean- 
ing either of the general or the special act relating to the subject 
It appears that he has subscribed for shares, and that shares have 
been allotted to him ; but it is said, first, that he has not been 
duly entered on the register ; and, secondly, that the preliminary 
conditions required by the special act have not been compUed 
with. 

With respect to the first point, which depends on the construc- 
tion of 8 Vict. c. 16, a register of 'shareholders was put in 
evidence, in which the defendant's name appears, with the number 
of shares held by him, but without the distinguishing numbers of 
the several shares. These numbers, however, are given in another 
book, the "shareholders' address book," kept by the company 
under the provisions of s. 10. Now, it is to be observed that s. 8, 
which states the conditions on which a person is to be deemed a 
shareholder, only requires that ^^ his name shall have been entered 
on the register of shareholders hereinafter mentioned," and does 
not itseK point out what particulars the register is to contain ; and, 
again, s. 6, which provides that the capital shall be divided into 
shares, " numbered in arithmetical progression," ^does not say by 
what means or in what document this numbering is to be made 
and recorded. Now, in the present case, there has been a subscrip- 
tion for shares, and an allotment of shares ; the defendant's name 
has been entered on the register of the company as a shareholder; 
the shares have been, in fact, divided by numbers distinguishing 

(1) 3 H. L. C. 872. (2) 6 Ex. 277. 



22 OODBI OF EXGHEQUEIL [L. B. 

ise? each sbaie, and the particular iminberB of the defiendant's ahares 



hare been inserted in the book kept hj the companj under & 10. 
^"■mni**" ^^ defendant is, therefoiey a Rhareholder, unless sl 9 is to be con- 
lUnwAT Co. sideied as totally nncomplied with; that ia, unless it is to be held 
f^umuLOMKw that no ri^;ister of shareholders exists, bjreason of all the reqnir&- 
ments contained in that section not haying been satisfied. Bat if 
this were so, if the section were held to be more than a directory 
enactment prescribing what information is to be afforded by the 
T^;ister, the consequence woold be that in any action against a 
shareholder where the register was, as it must necessarily be, pnt 
in evidence, the action might be defeated by the omission of a 
single name, or any other defect in its compilation. Therefore, on 
the fEur construction of the act, we must hold that this isaregister 
made and kept in pursuance of it, and that the defendant's name 
being entered on it as a shareholder, that condition of his liability 
is satisfied. 

We were referred to two cases : one decided in the Common 
Fleas, the other in the Qaeen's Bench and Exchequer Chamber, 
as authorities that^ unless the register contains not only the name 
of the shareholder, but also the numbers distinguishing his shares, 
there is no compliance with the act, and the register cannot be re- 
ceived in evidence. In the first of these cases, Wolverhampton 
New Waterworks Company v. Hawksford (1), the plaintiffs seeking 
to charge the defendant as a shareholder, gave in evidence the 
register under s. 28, and substantially there was no other evidence. 
And if the company resort to, and rely on, that section, then no 
doubt, since evidence of every other kind is dispensed with, the 
register must contain withiu itself all the particulars necessary to 
charge the defendant with liability in the action. The instrument 
there held not to be a register within s. 9, was an informal docu- 
ment, not appearing, as the Court thought, to have been intended 
as a register, though afterwards proffered as such at the triaL 
The case is therefore no authority for the defendant in the pre- 
sent action, where the document is a formal register, and where 
there is other evidence of the defendant's being a shareholder. 
The second case was that of Irish Peat Company v. PhiUips (2). 

(1) 7 C. B. (N.S.) 795 ; 29 L. J. (2) 1 B. & S. 598, in error, 629 ; 

(C.P.) 121. 30 L J.(Q.B.) 114, in error, 363. 
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Of that case it may be sufficient to say, that the decision in error 1867 
proceeded on the ground that the defendant was not a shareholder eaot 
under the charter of the company, nor indebted by virtue of their ^^^^**' 
deed of settlement, because he had not executed that deed; and, BAiLWATCk>. 
;apart from the inclination of opinion, both in the Court below and Babtholohew 
in that above, being against the view that the mere want of num- 
bering the shares in the register would be a bar to the action, there 
was in that case no evidence that the shares had, in fax^t, ever been 
numbered at all, that is, that numbers had ever been assigned 
ix> them. The case is, therefore, no authority for the non-liability 
of one who is proved to have satisfied the first branch of the 
description contained in s. 8, and whose name is, in addition, 
-entered in the register as a shareholder. 

The second objection is grounded upon the 5th section of 
the special act (27 & 28 Vict c. cclxzxv.), and is to the effect 
4hat though there has been no &]lure to comply with the first 
part of the section, the concluding proviso prevents the defen- 
nlant from being a shareholder (one fifth of the amount of his 
shares not having been paid), and therefore from being liable in 
this action. And it is contended, that the effect of this proviso is 
the same as that of the clause inserted in several acts incorporating 
Joint-stock companies, by which it was enacted in express terms 
that the company should not exercise any of its statutory powers 
till a certain portion of its capital was not only subscribed but 
paid. But we have only to look at the language of the clause in 
question to see that its effect is entirely different It applies not 
to the whole capital, but only to the individual shares : and if out 
of the whole number of shares the required fifth had been paid 
upon only a small fraction, the company would be entitled to issue 
to the owners of that fraction, and they would be entitled to claim, 
certificates of the shares on which that money had been paid. 

What, then, is the real meaning and effect of the words used ? If 
it were, that no one should be a shareholder so as to be charged 
with the payment of calls unless he had paid one fifth upon his 
shares, we should make the startling discovery that the legislature 
had provided that a man could take advantage of his own wrong, 
and say, ** because I have not paid up a portion of what I ought 
to pay, you shall not compel me to pay the rest." This is so 
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1867 extremely improbable, that it is satisfactory to find a more reasoir- 

EAffT able construction to be both literally and substantially correct. If 

^"a™""^ we consider the matter with reference both to the company and 

Railway Co. the public, we find that if the shares are not merely allotted, but 

Babtholomew their certificates issued and put in the hands of the shareholders, 

before anything has been paid upon them, every shareholder, 

having in his hands the symbol of his share, may go and sell it 

with a nominal, artificial and speculative, value before a single 

shilling of the capital has been actually realized. Now this is the 

danger against which the legislature intended to guard. I there* 

fore agree with Mr. Hannen, in saying, that the proviso is inserted 

to protect the public ; and that its effect is, that the company shall 

not be permitted to enable shareholders, and that shareholders shall 

not be enabled, to deal with their shares in any way, until by 

something having been paid upon them, they possess a real as well 

as a nominal value ; and I add that, by curtailing the power of the 

company it also protects the company itself against the acts of it» 

own shareholders. 

It is further urged that, since the section provides that the 
share shall not vest in the person accepting the same, until the 
one fifth has been paid, it is impossible that, until then, the person 
so accepting can be a shareholder. But this provision only sup- 
plements the previous one. Not even if the company were dis- 
posed to issue and did issue certificates of shares in opposition 
to this section, and put them into the hands of the shareholder, 
could the shareholder make any use of them. Both together can- 
not make a share which shall be capable of being sold and trans- 
ferred in the market The defendant's construction would reduce 
the company to a total stand-still, since there is no other mode in 
which the company could compel payment of the money necessary 
to commence its business. 

The effect then is, that any one who has subscribed for shares, 
and whose name is entered on the register, is to be deemed a 
shareholder, and being such for all purposes of liability the com- 
pany are enabled, under s. 22 of the general act, to make calls 
upon him; and when those calls have been paid to the extent 
of one fifth of the amount of his shares, the rights of a shareholder 
vest in him, and he is entitled to avail himself of the provisions in 
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his fevonr, and to call for certificates of his shares ; but, before 1867 

that time, he is none the less subject to liability. This rule must, Eaot 

therefore, be discharged. bslbm 

Bailwat Go. 

BiUMWELL, B. I am of the same opinion. A very good case babtholoukw 
was made against the defendant, by shewing that he had signed 
the subscription contract, that particular shares had been allotted 
to him, and that his name was on the register. But two objections 
have been made to the plaintiffs' recovering, the first founded on 
the special, the second on the general, act. 

Firsts it is said, that one fifth of the amount of the shares has not 
been paid, and that, therefore, by s. 5 of the plaintiffs' special act, the 
defendant cannot be a shareholder. We might almost decline to 
give an opinion on the true construction of the section, and content 
ourselves with simply saying that it cannot mean what the defen- 
dant says it means. It is impossible to suppose that the legislature 
should enable a man to say, " I will not pay, because I have not 
paid." But the true construction is not difficult to find, and it is 
one fulfilling the object which Mr. Hannen has properly ascribed to 
it, that is, to protect the public, aad to make the concern more solid, 
and for that purpose to allow no transfer of shares until they re- 
present some actual capitaL The word " issue " is inaccurate as 
applied to shares, and the only way in which a meaning can be 
given to it is by supposing it to refer to certificates of shares. It 
is used in this connection in the marginal note to s. 11 of the 
8 Vict. c. 16, though not in the text of the act itself, and the 
draftsman of the plaintiffs' special act may very possibly have had 
this in his mind. Again, the word " vest " is relied upon, to shew 
that the defendant could not be a shareholder, no shares having 
vested in him. My answer is that the shares have not vested in 
him so as to give him a property, but stiU he is a shareholder in 
respect of his having accepted them. For, how can he accept them, 
unless in some sense they vest in him ? 

The second point made by the defendant is that he is not shewn 
to have had any such shares as alleged in the declaration, that is, 
attributed, numbered shares. I do not stop to discuss whether it 
is necessary to make a shareholder liable to calls that the shares 
should have been actually numbered. There is authority to shew 
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1867 that it is necessary ; though there is great weight in my brother 

Kast Blackburn's view, that that part of the act is merely directory. 

^^'otm™" ^^* ^® ^®®^ ^^* decide that question, for here it has been clearly 

Bah^wat Go. shewn that the defendant had numbered shares, and the objection 

Bartbolomvw only is that their numbers were not inserted in the register, and 

that there was, therefore, no such register as is described in s. 8 

of 8 Yict. c. 16. But I am of opinion, that at least this part of 

the provision is directory. It is impossible that, if a company give 

to an applicant numbered shares, on which calls are paid, and which 

are entered with the name of their proprietor on their register, 

either he or any one else should be at liberty to say that he is not a 

shareholder. Our judgment must» therefore, be for the plaintiffs* 

PiQOTT, B. Two points have been made for the defendant. 
With respect to the first, which turns on the proviso in s. 5 of the 
plaintiffs' special act^ I read that proviso (after some doubt) in the 
same way as my lord and my brother Bramwell. The defendant 
contends that the plaintiffs have no power to make calls until 
one fifth has been paid up on the shares. K this had been meant, 
I think it would have been said more plainly, instead of being 
wrapped up in words which point more naturally to a restriction of 
the shareholder's rights. Our construction will give a sufficient 
and satisfactory meaning to the clause, for, by preventing the cir- 
culation of the shares, it will effect the object which the legislature 
evidently had in view, of protecting the public and the company 
against speculation. 

The second point turns upon the construction of ss. 6, 8, 9 of 
8 Yict. c. 16. Looking at the two books, the sealed register and 
the unsealed book, we fijid that the defendant has had numbered 
shares allotted to him, and that he is entered on the register as 
the holder of these shares, though without the addition of their 
descriptive numbers. The question then is, whether there is any- 
thing in s. 9 to make the compliance with every particular directed 
to be inserted in the register a condition precedent to the share- 
holder's rights or liabilities ? I cannot read it so, and such a con- 
struction would manifestly cause great inconvenience. I find one 
of the directions is, that the shareholders' names shall be placed in 
alphabetical order, and it cannot be supposed that if by mistake 
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one of the names was out of its right order, the company would be 1867 
prevented from recovering calls. My brother Blackburn has ex- east 
pressed a very probable opinion^ that the whole clause is directory, ^^j^^J™" 
4uid we may certainly go so far as to say, that the insertion of the Bailwat Co. 
distinguishing numbers upon the register is not essential. If it Babtbolomew 
were attempted to use the register under s. 28 as the only evidence 
•of liability, the case would admit of quite different considerations, 
and it may be that a register not complete in all its parts, at least 
so far as concerned the individual shareholder, would not be within 
that section. But here, evidence being given aliunde of the other 
necessary facts, the remaining fact, namely, the insertion of the 
defendant's name in the register of the company, is su£Sciently 
shewn by the production of the register in question. 

Bute diseharffed, and judgment for the 
plaintiffs on the demurrer. 

Attorneys for plaintiffs : Johnston, Farquhar, dt Leech. 
Attorneys for defendant : Pawle dt Co., for Marshall, Cheltenham. 



PEABSON Ain> Akotheb v. GLAZEBROOK. ^^' ^\ 

County Court — Jurisdiction — Tide — Landlord and Tenant, 

The 50th section of 19 & 20 Vict. c. 108, giving to landlords a summary 
remedy in the county court, does not apply where a question of title is involved ; 
and if the alleged tenant makes a bon& fide claim of ownership, the jurisdiction of 
the county court judge is ousted. 

A SUMMONS, under s. 50 of 19 & 20 Vict. c. 108, was, on the 
plaint of J. and W. Pearson, issued out of the Shropshire County 
Ck>urt against the defendant, as their tenant. On the hearing of 
the plaint, the plaintiffs proved that they had been, since 1861| 
lessees of a colliery and premises, including a number of .cottages 
inhabited by the coUiers, and for which a nominal rent was paid, 
varying, in the time of preceding lessees, from 53. to 30«., but fixed, 
since their occupation, at 5^. a year ; that the defendant occupied 
one of these cottages, and that the rent had been continually paid 
by him for thirty-two years; that the plaintiffs had recently 



28 COURT OP EXCHEQUER. [L. B. 

1867 changed these alleged yearly tenancies into monthly tenancies ; 
Pearson Ai^d that the defendant had consented to this arrangement, and 
Gla^booe ^^ since then twice paid the monthly rent reserved ; but> on re- 
ceiving afterwards a month's notice to quit, had refused to go out 
The defendant, on the other hand, claimed to be a freeholder, 
subject only to payment of a quit rent ; and contended that» a 
question of title having arisen, the judge had no jurisdiction to 
decide the plaint The learned judge was of that opinion, and 
declined to adjudicate. 

Oray, Q,C., having obtained a rule, calling upon the judge to 
adjudicate, 

/. 0. Griffita shewed cause. The 9 & 10 Vict c. 95, and 19 & 
20 Vict. c. 108, are to be read together, and the prohibition of 
trying questions of title contained in s. 58 of the former, applies 
equally to all proceedings under the latter. This appears the 
more clearly from s. 25 of the later act, allowing such questions to 
be tried by consent of the parties, but at the same time providing 
that the judgment shall not be evidence of title against the parties 
or privies in any other action. But further, s. 50 of the later act 
is only substituted for s. 122 of the earlier act; and upon the 
latter section the case of Eerkin v. EerJcin (1) is a direct decision 
that it only applies to the case of admitted tenancies. 

Chratfy Q,C., in support of the rule. The complaint against the 
coimty court judge is not that he decided wrongly, but that he 
refused to decide anything. In the case of Be Fearon v. NoioaU (2), 
it was held that the mere fact that the tenant shews cause against 
the order does not oust the jurisdiction of the judge, who must 
satisfy his own mind as to the sufficiency of the cause shewn ; for 
it must be such as " constitutes, in the opinion of the judge, a 
defence." It does not here appear that the judge has formed any 
opinion on the sufficiency of the defence. The £Act of tenancy is a 
fkct which he must find one way or the other, for it is the fact 
on which his jurisdiction depends. He must clearly enter upon 
the inquiry ; and, if he may enter on it^ he may also decide it, 
although a question of title may incidentally arise. Further, the 
restrictive clause as to questions of title does not apply, for that 

(1) 3 K & B. 399. (2) 17 L. J. (Q. B.) 161. 
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refers only to actions ; but this is a sammary proceeding, not an 1867 
action. Pj5ar3ow 

V. 

Glazsbboox. 

Mahtin, B. We are all of opinion that the county court judge 
was right. It seems to me that the act shews, on the face of it, 
that it applies only to a clear case of landlord and tenant. A 
summary remedy is given to the landlord ; but, if it turns out that 
there is reasonable ground for supposing that a question of title will 
arise, the power and jurisdiction of the county court judge is gone. 
Now, the judge has heard the plaintiffs and the defendant, cmd has 
come to the conclusion that this is a bon& fide defence set up by 
the tenant, involving a question of title — namely, that he was 
owner in fee simple, subject to a quit rent. He has, therefore, 
determined the question, so far as was necessary to oust his juris- 
diction. It is similar to the question which frequently arises 
before magistrates, whether there is a bona fide defence to a rate. 
The judge is certainly not so wrong that we can compel him to 
proceed ; but I must add that, for my own part, I entirely concur 
with what he has done. 

Channell, B. I am of the same opinion. There was formerly 
no power in the county courts to try questions of title, nor has any 
power been given to them by the 9 & 10 Vict. c. 95, or 19 & 20 
Yict. c. 108 ; but by these acts, where the relation of landlord and 
tenant exists, the judge may determine questions arising out of it. 
It is not, however, enough to entitle the landlord to this remedy, 
that he should state the relation to exist ; in order to determine 
whether the alleged tenancy has been put an end to, the judge 
must first see whether it exists, and for that purpose must examine 
into the case. Here the judge has examined into the case, and 
finds, on the evidence given, that title is in question ; and, having 
found this fact, he is no longer able to exercise jurisdiction, and is 
bound to decline proceeding further. He has, therefore, done 
exactly what he was bound to do. 

PiooTT, B. I am of the same opinion. I think the judge has 
gone exactly to the right point Having heard the claim and the 
defence of the respective parties^ he comes to the conclusion that 
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1867 a qnestion of title is inyolved ; and if he had piooeeded fmther 
Peabson he must have tried and determined a question of title, and not a 
OLAzraBooK. niere qnestion of landlord and tenant. 

Bule discharged. 

Attorneys for plaintiffs : Benboto, Tucker, & SaUweU, for Corser 
& Walker, Stourhridge. 
Attorneys for defendant: Wdred & Andrew. 



Nov, 30. 



[IN THE EXCHEQUER OHAMBEB.J 

LOBD LEGONFIELD v. DIXON akb Othbbs. 

Indoture Aeta—Oame^^Eeiervaticn of Exdusive Bight €f Shooting-^ 

Construction. 

By a private inclosnre act an allotment was directed of certain waste lands; by 
8. 24 the mines, &c., under the allotments were not to be taken into the valuation 
of the allotments, they being reserved to the lord ; by s. 32, subject to the reserva- 
tions in the act, the allotments were to be the freeholds of the aUottees ; by s. 34 
it was provided that the lord should have *'all rents^ &c., piscaries, fishing, 
hunting, hawking, and fowling, and all beasts and birds considered as game, &c., 
and all other royalties, liberties, privileges, franchises, pre-eminences, jurisdictions, 
and appurtenances,** in as ample a manner as they are now or have been hereto- 
fore used, exercised, and enjoyed by him, or as he " might or could have held, 
used, &c., the same,** in case the act had not been passed ; that section contained 
no reference to mines, but s. 35 reserved them to the lord, with certain powers of 
search and working. Before the act there was no right of free warren in the 
lord: — 

Hdd^ reversing the judgment of the Court below, that the act reserved^ to the 
lord an exclusive right of sporting over the allotments. 

Appeal from the judgment of the Court of Blxchequer (1)^ 
making absolute a rule obtained by the defendants to enter a 
verdict for them, on the ground that by a private inclosnre act, 
the material sections of which are sufficiently stated in the follow- 
ing judgment, an exclusive right of sporting was not reserved to 
the plaintiff*, the lord of the manor. 

June 22. Manisty, Q.G. {Kemplay with him), for the plaintifil 
Temple, Q.C. (Herschell with him), for the defendants. 

(1) See Law Bep. 2 Ex. 202. 
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The same cases were cited and arguments urged as in the Court 1867 

below. £oRD 

Cur. adv. vuU» Lkconfikld 

V. 

Dixoir. 

Not. 30. The judgment of the Court (Bovill, C.J., Willes, 
Blackburn, Mellor, Shoe, and Montagu Smith, JJ.) was delivered 
by 

BoYiLL, C. J. The question in this case is, whether the plaintiff 
was entitled to the exdusive right of shooting game, and sporting 
over certain lands of the principal defendant's, in the county of 
Cumberland, which had been allotted under an inclosure act. 
The plaintiff was lord of the manor of Croglin, and at the time 
the inclosure act was passed, the lords of this and another manor 
were seised of the soil of the wastes which were allotted under it. 
The determination of the question depends upon the construction 
to be placed upon the proyisions of the special inclosure act. 

At the trial before my brother Lush, at Carlisle, he ruled in 
favour of the plaintiff, and directed a verdict to be entered ac- 
cordingly, but reserved leave to the defendants to move to enter 
it in their favour. 

Upon a motion to the Court of Exchequer, that court directed 
the verdict entered for the plaintiff to be set aside, and ordered 
it to be entered for the defendants. The decision is reported in 
the Law Keports, 2 Ex. 202. 

The present appeal was brought against that decision. Upon 
carefully considering the provisions of the inclosure act, together 
with the reasons assigned by the Court of Exchequer, and the 
arguments that have been addressed to us, we are unable to 
come to the same conclusion as the Court below, and concur in 
the view taken by my brother Lush at the trial. 

The wastes of the manor were very extensive (5,900 acres), and 
there can be little doubt that the shooting and taking game would 
be one material right to be exercised over them by the lord, and 
arising from his ownership of the soil. The inclosure act was passed 
with the assent of the lord, and of those who were entitled to com- 
monable rights over the wastes of the manor ; it is in the nature 
of a contract between the parties, and should be construed accord- 
ing to the fair and ordinary meaning of the language employed. 
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1867 By the Great Cioglin Indosore Act (48 Geo. 3, c 47 of the 

liOBD priyate acts), commissionerB were appomted to inclose the wastes 

^ according to the provisions of that act^ and of the Gieneral In- 

'^"^■' closore Act, which had heen passed a few yeais previonsly, viz., 

the 41 Geo. 3, c 109, so Ceut as they were not controlled by, or 

repugnant to, the Local Act. 

The 20th section (p. 14), declares that the allotnient to the lord 
is to be in lieu of, and as a fall oompensatian for, his right and 
interest in and to the wastes, and his right over the same, ''save 
and except as thereinafter excepted, and thereby reserved to him." 

After directing the allotment of the residue of the lands 
amongst those who were entitled to rights of common, it is, by 
8. 24 (p. 18), expressly provided that the mines, minerals and 
metals, and all stones and fossils, lying under any of the allot- 
ments, shall be reserved to the lord of the manor for the time being. 

These allotments by s. 32 (p. 24), were to be and become estates 
of freehold in the parties to whom they were allotted, but sub- 
ject and without prejudice to the right of the lord to the mines, 
minerals, stones, fossils, royalties, liberties, privil^es, poweis, and 
authorities; or any of them, thereby reserved to him. 

Then comes the proviso by s. 34 (p. 25), upon which the present 
question mainly depends, which is in the following words : ^No- 
thing in this act contained shall be construed or adjudged to defeat, 
lessen or prejudice the right, title or interest of the said lords of 
the said manors respectively (1), for the time being, of, in, or to the 
seignories or royalties, franchises and liberties, incident and be- 
longing to tiie said several manors ; but the said lords of the said 
several manors for the time being shall at all times for ever 
hereafter have, hold, take, and enjoy, all rents, fines, suits and 
services to or at the lord's courts, perquisites and profits of courts, 
and suits and services to the lord's mill, piscariesjjishinff, huwting^ 
luLwkingyfowlingy and aU leads and birds considered €U ffome, goods 
and chattels of felons and fugitives, felons of themselves and put in 
exigent, deodands, wai&, estrays, forfeitures, escheats, and all other 
royalties, liberties, privil^es, franchises, preeminences, jurisdic- 
tions and appurtenances whatsoever (except such as are expressly 
taken away by this act) in the same, and as full, ample, and 
(1) Other manoiB were indnded in the private act : see Law Bep. 2 Ex. pi 202. 



VOL. inj MICH. TERM, XXXI VICT. 33 

beneficial maimer to all intents and purposes, as they are now 1867 
held, taken and enjoyed, or haye been anciently or heretofore lobd 
used, exercised and enjoyed, by the present or any former lord or ^"^^'***^ 
lords of the said manors respectively, or as he, she, or they, or DntoH. 
any of them, might, or could have held, used, exercised, received, 
taken or enjoyed the same, in case this act, or the said recited 
act (41 Geo. 3, c. 109), had not been made." 

The next section expressly reserves to the lord the mines, 
minerals, ores, stones, fossils, and quarries (subject to certain 
specified exceptions), with power to work them, and to do what is 
necessary for that purpose. 

Looking to the general scope and object of the 34th section, and 
to the language which is there used, it appears to us to amount to 
an enactment that the lord shall, at all times for ever thereafter, 
have, take, and enjoy all piscaries, fishing, hunting, hawking, and 
fowling; and all beasts and birds considered as game; and all 
other royalties, liberties, privileges and appurtenances whatsoever, 
except such as are expressly taken away by the act: in the same 
and as full, ample, and beneficial a manner, to aU intents and pur- 
poses, as they were then held, taken and enjoyed by the lord, or 
as the lord might have held, taken or enjoyed them, in case the 
act had not been passed. 

There can be little doubt as to the sense in which the members 
of the legislature would understand such words, and of their inten- 
tion to preserve the lord's right to the game, whether arising from 
his ownership of the soil or otherwise ; at the same time, the Court 
must be satisfied that, reading the whole of the clause together, 
this intention can be collected from the terms in which the clause 
is framed. 

Considering the language of that clause, we cannot doubt that 
the right to the game, and of shooting over the allotments, wad 
intended to be reserved to the lord ; and it appears to us that this 
is the true and proper interpretation of the whole section, although 
the earlier part of it refers only to the seignories or royalties 
and liberties incident and belonging to the said manors. 

The 40th section of the General Inclosure Act of 41 Geo. 3, c. 109 
also shews that an extensive protection was intended to be given to 
the lord's rights, incident or belonging to the manor or the lord, and ♦ 
Vol. III. D 3 
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18G7 teuds to confirm the view which we take of this case ; aud the pre- 
Lord sent section in the special act was probably intended to give a stUl 
^""^rf*"^ larger protection to the lord than was contained in the general act. 
Dtzox. It ifl very difficult to place a construction upon the whole of 

the language of the 34th section, which would give effect to its 
words, and yet exclude the right of the lord to take the game ; 
and we think there is a sufficient expression of the intention to 
preserve to him the right, to which he was previously entitled, of 
taking the game, although it was a right arising from liis owner- 
ship of the soil, and not in the nature of a seignorial right. Indeed, 
as was said by Mr. Justice Wightman, on delivering the opinions 
of the majority of the judges in the House of Lords, in the case of 
Etvart V. Qrdham (1), ** It is difficult to suggest a form of words 
better adapted to continue the right f or, as Lord Chancellor 
Campbell, in the same case, stated (2) : " He did not know how it 
could be more clearly expressed." 

The authorities that were cited for the defendants on the argu- 
ment, and in the Court below, were decided upon acts of parliament 
somewhat similar to the present, but the words were not the same 
as those which have been used in this instance. 

The language of the act now in question is even stronger in 
favour of the lord's right to the game being preserved than it was 
in Bivart v. Oraham. (1) The saving proviso there was framed in a 
similar manner to the proviso in this act of parliament, and is not 
distinguishable from it ; and we think the present case falls within, 
and must be governed by, the decision of the House of Lords in 
that case. Our judgment, therefore, is in favour of the plaintiff; 
and the judgment of the Court below will be reversed. 

WiLLES, J. If the decision of this case depended upon reason, 
I should have agreed with the Court of Exchequer ; but I am con- 
strained by superior authority not to express my dissent from the 

opinion of the majority of this Court. 

Judgment reversed^ 

Attorneys for plaintiff : Jennings, WliUei & BucJceton, for 8. & 
S. G. Saul, Carlisle. 
Attorneys for defendants : Nicol c6 Son, for Cant & Fairer^ 
, Penrith. 

(1) 7 H. L. C. 331, 343. (2) 7 H. L. C. at p. 34G. 
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THE DROITWICH JPATENT SALT COMPANY, LIMITED, v. OUBZON. 18«T 

Aar 11 
Company — Exitixng Company reyhtering under the Ccmpcmies Act^ 1862— * ' 

Power to Beduee CapUal-^Effect qf Btgitifoikm — Loss of Power (f Beduo 

tian— Companies Ast, 1862 (25 cfe 26 VicU'c. 89), «. 196. 

A company who have, under their original deed of settlement, a power to 
reduce their capital, loge that power by being registered as a "Company, Limited " 
nnder the Companies Act, 1862, part 7. 

Special Case stated for the opinion of the Conrt under the 
Ciommon Law Procedure Act^ 1852, s. 46. 

The plaintifb are a company originally established in the year 
1826, tinder the name of the '' Droitwich Patent Salt Company," 
and the defendant is the registrar of jointnstock companies. By 
the plaintiffs' deed of settlement the capital of the partnership was 
fixed at 125,0002., in 6000 shares of 251 each. The deed provided 
that eight of the partners should act as managers, and have the 
whole management of the mode of carrying on the company's 
works and of the affairs of the partnership ; that they should make 
the rules and regulations, and prescribe the orders and directions 
relating to the concerns of the partnership, and aUer and repeal 
the same, as they in their discretion might think proper, so that 
the same be not inconsistent with, or repugnant to, the fundam^ital 
principles or constitution of the partnership; and that no new 
rules or regulations in any manner altering the fundamental prin- 
ciples or constitution of the partnership should be binding unless 
the same should be confirmed by two*thirds of the partners present 
at two successive extraordinary general meetings, to be specially 
called for the purpose. 

All the 6000 shares were issued, and the full sum of 25Z. was 
paid upon each. In 1834, certain alterations were duly made in 
the rules of the company, and embodied in a supplemental deed 
of settlement, under which power was given to the managing 
partners at any general meeting to propose any new rules, and the 
altenng x>r repealing of any of the laws and f undam^ental regu- 
lations of the partnership. If such new rule or alteration or repeal 
into carried by a majority of the votes of the partners entitled to 
vote, and was confirmed by two thirds of those present at a subse- 

D2 8 
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1807 qaent extraordinary general meeting, it was to become binding on 
Droitwiob the partnership. 

(^Lrr ^ ^^^^' resolutions (which were afterwards, embodied in a 
V- second supplemental deed) were passed, to increase the capital of 
the company to 150,0002. by the issue of 1000 shares at 25/. each. 
The new shares ^ere to bd offered at 157. a share, and to rank as 
old shares. All these new shares were issued, and the full sum of 
15Z. was paid on each. In 1861, a further increase of capital 
(under fresh resolutions, which were embodied in a third deed) was 
made by the issue of 2000 shares at 51. for each 25Z. share, all of 
which were eventually issued, and the full sum of 521 paid up on 
each. Two thousand additional shares, at the same price for each 
257. share, were issued in 1863 under similar resolutions, which 
were embodied in a fourth deed. On all of these, also, the full 
sum of 51. a share was paid. 

The company, therefore, in 1868 possessed a nominal capital of 
250,000?. in 10,000 shares of 257. each, of which 125,0007., 15,0007., 
10,0007., and 10,0007. had been paid up. But as the new shares 
had been issued. at reduced prices, no further sum remained unpaid 
up, and the real capital of the company was 160,0007. In 1864 
the company was registered under sec. 179 of the Companies Act, 
1862, as a company with limited liability, by the name of the 
"Droitwich Patent Salt Company, Limited." At the time of 
registration the original and supplemental deeds were registered as 
the deeds of partnership c6nstituting the company. The state^ 
ment of capital required by s. 183 to be delivered to the registrar 
ran thus : " The amount of nominal capital is 250,0007., divided 
into 10,000 shares of 257. each, all taken up, 257. having been paid 
on the first 5000 shares, 157. on the next 1000 shares, and 57. on the 
remaining 4000 shares ; and the last 5000 shares were issued at 
2521 each for the sums above mentioned." 

In 1866 the following resolutions were duly passed at an extra* 
ordinary general meeting called under the provisions of the ori- 
ginal deed of settlement and the first supplemental deed. First, 
that the capital of the company be altered and reduced. Secondly, 
that the capital of the company shall consist of 100,0007. divided 
into 10,000 fully paid-up shares of 107. each. A copy of these 
resolutions was afterwards forwarded to the registrar and recorded 
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by him* Later in the sama year resolutions were come to by 
meetings duly convened for the purpose, enabling the directors, 
with the sanction of a special resolution of the company, to 
increase the capital, and subsequently it was resolved that *^ the 
capital of the company shall be increased from 100,0002. to 
125,0007., by the issue of 2500 new shares of the nominal value 
of 107. each. A copy of this resolution was recorded by the re- 
gistrar, to whom it had been duly forwarded. A notice of this 
increase was also given to him in conformity with s. 34 of the 
Companies Act, 1862. But he, after consideration, refused to 
record the amount of increase or the notice, alleging as a reason 
for his refusal, that the company had no power to reduce their 
capital, and that as such reduction of capital was an illeged act on 
the part of the company, he declined to record any document 
containing a statement of the company's capital being such reduced 
capital. The plaintiffs subsequently commenced an action against 
the registrar for the damage they had sustained by reason of his re* 
fnsal to record the amount of the increase of their capital, and also 
claimed a writ of mandamus commanding him to record the same. 
After the issue of the writ in the action, this case was stated, with- 
out pleadings. The questions for the Court were : Ist, whethcft the 
plaintiffs bad power to alter and reduce their capital in the manner 
set forth in the above resolutions lastly referred to; and, 2ndly, 
whether the defendant was bound to record the increase of the 
capital thus altered and reduced. 

The 24 & 25 Yict. c. 89, s. 8, enacts, that the memorandum of 
association of a company formed under the act shall contain, 
amongst other things, '^ the amount of capital with which the 
company proposes to be registered, divided into shares of a certain 
fixed amount," S. 12 enacts, that any company limited by shares 
may so far modify the conditions contained' in its memorandum of 
association, if authorized to do so by its regulations as originally 
framed, or as altered by special resolution, as to increase its capital 
or to consolidate and divide it into shares of a larger amount than 
existing shares, or to convert its paid-up shares into stock ; '' but 
save as aforesaid, and save as is hereinafter provided in the case of 
a change of name, no alteration shall be made by apy company in 
the conditions contained in it9 memorandun^ pf associi^tion/ 
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Ig67 Section 84 enacts^ that notice of a^y increase of capital beyond 

Dboitwich tib® registered capital shall be given to the registrar, and he shall 

Salt forthwith record the amount of the increase. 

Part yii. of the Act regnlates the manner in which existing com- 
panies are to roister under the act. 

Section 183 enacts, that previously to registration, any joint-stock 
company intending to be registered as a limited company shall 
deliver to the registrar a statement of '^the nominal capital of 
the company, and the number of shares into which it is divided." 
Section 196 enacts, that '^ when a company is registered under this 
act in pursuance of this part thereof, all provisions contained in 
any • • • . deed of settlement or other instrument constituting 
and regulating the company • • • • shall be deemed to be the 
conditions and regulations of the company in the same manner 
and with the same incidents as if they were contained in a regis- 
tered memorandum of association and articles of association ; 
and all the provisions of this act shall apply to such company 
in the same manner in aU respects as if it had been formed 
under this act, subject [to the provisions following, that is to say : 
• • • • 6thly, that nothing herein contained shall authorize any 
company to alter any such provisions contained in any deed of 
settlement • • • • or other instmment constituting or regulating 
the company, as would, if such company had originally been 
formed under this, act have been contained in the memorandum of 
association, and are not authorized to be altered by this act." The 
section concludes with a proviso, that '* nothing herein contained 
shall derogate from any power of altering its constitution or regu- 
lations which may ]be vested in any company registering under 
this act in pursuance of this part thereof, by virtue of any deed of 
settlement or other instrument constituting or regulating the 
company." 

MOUsh^ 'Q.0, {S. Uoyd with him), for the plaintiffs. The 
question whetiier the registrar was bound to record the increase of 
the teduced capital depends on whether he was right in recording 
the resolutioas making the reduction. He was right in so doing 
if the company had power under their original deeds to reduce 
their capital, and if that power was preserved to them after they 
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had registered as a *' limited " company under the Companies Act, 
1862. With regard to their original power, the language of the 
deeds is amply safficient to confer it. [This point was conceded 
on the part of the defendant.] Then it was preserved to them 
after registration, by the proviso in s. 196 of the act. It may 
be granted that a new company formed under the act could 
not reduce its capital. The amount of capital must be stated in 
the memorandum of association (s. 8). No change can be made 
in any article in that memorandum unless expressly authorized 
by the act, and no such authorization of a reduction of capital 
can be found. But an old company registering under part vii., 
is in a dififerent position, since by the proviso in s. 196, all its 
original powers are preserved to it. [He then proceeded to con* 
tend that assuming the registrar was wrong in declining to 
register the increase of the decreased capital, an writ of man- 
damus would lie against him at the suit of the company. But 
upon this point it became uniiecessary for the Court to come to a 
decision.] 

The Atlamey-Oeneral (F.Herschdl with him), for the. defendant. 
By electing to register as a limited company the plaintiffs lost the 
power they possessed under their original deeds to reduce their 
capital. Suppose the contrary were held, the law must be impar- 
tially applied both to companies with their shares fully paid up and 
to those with their shares only partly paid up. But the latter class 
of companies would then, without any power of objection on the part 
of their creditors, be able to reduce their shareholders' liability to 
the amount actually paid up, after having registered their nominal 
capital at a figure inclusive of the unpaid portion of the shares. 
In the case of a company formed under the act, such a proceeding 
would confessedly be illegal: it can only now be effected under 
the special provisions of 30 & 31 Yict. c. 131, s. 9, et seq., and 
there is no reason why an old company should have greater power 
in this respect than a new one. The proviso in s. 196, preserving 
the rights possessed by old companies under their deeds, cannot be 
construed so as to give them a power opposed alike to the language 
and poliey of the act, and which might work most prejudicially 
against their creditors. 

Mellishf Q,C.j in reply. 
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1867 Kelly, 03. I am of opinion that the defendant is entitled to 

DBoirwica' our judgment The question whether, under the circumstances of 

0^1^ this case, a writ of mandamus might properly be claimed is 

^^ important, but, as it is unnecessary to decide it, it may be best to 

express no opinion either one way or the other upon it. The 

ground on which I consider the defendant entitled to our judgment 

is this, that his refusal to register the notice of increase of capital 

was not a wrongful refusal. 

The plaintiflfs are a company which were in existence long be- 
fore the passing of the Companies Act, 1862. At the time of the 
passing q{ that act, or rather a short time afterwards, when they 
called on the registrar to register them under the act, their 
nomined capital was 250fi00L But this capital was then farther 
stated to be '' in 10,000 shares of 25Z. each, all taken, 252^. having 
been paid on the first 5000 shares, 151. on the next 1000 shares, 
and 51 on the remaining 4000 shares ;" and it was also stated that 
the last 5000 shares were issued at 251 each ^' for the sums above- 
mentioned." This amounts in substance to a declaration that the 
actual amount of capital had been reduced from 250,0007. to 
160,000?. thus : — ^there had been a new issue of 1000 shares on the 
origined capital of 125,0007., at 157. a share, and two subsequent 
issues of 4000 shares at 57. each. The aggregate amount subscribed 
was, therefore, 160,0007. ; and this was the real capital of the com- 
pany, although their nominal capital amounted to 250,0007. It is 
said that the words in the requisition for registration, '' the last 5000 
shares were issued at 257. each, for the sums above mentionedy* 
amount to a statement that these shares were to be considered as 
fully paid up. Probably this is so, and at all events the registrar 
entered the company on the register, whether by inadvertence or 
otherwise, under the act of 1862, in the manner above described. 
Subsequently, he was called upon to register a further change in 
the amount of capital. Besolutions were passed, reducing the 
capital to 100,0007. in 10,000 fully paid up shares of 107. each. 
These resolutions were sent to the registrar and were recorded by 
him. In fact, he ought to have refused to record them. He did, 
however, perhaps per incuriam, enter the reduction of capital. 
Then he was called upon to register an increase of this reduced 
capital from 100,0007. to 125,0007^ Notice was duly given to him 
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of the proposed increase^ but he refdsed to record the notice or tlie 
amount of the increase. Had he done so, then taking all the 
entries together as representing the constitution and condition of 
the company, the entry of 125,000?. would have amounted, in fact, 
to an entry, not of an increase, but of a reduction of the nominal 
capital of 250,0007. as originally registered, to 125,0007. The 
question, therefore, really is, whether the company were entitled 
to reduce their nominal capital, and to call upon the registrar to 
enter on the register a minute of that reduction ? 

Now, in the case of a company formed under the act of 1862, and 
also in the case of a company already formed, which afterwards is 
registered under the act, it is imperatiye on the registrar to enter 
on the register the amount of nominal capital. With regard to 
companies limited by shares formed under the act^ s. 8 enacts that 
the memorandum of association shall, among other things, contain 
** the amount of capital with which the company proposes to be 
registered, divided into shares of a certain fixed amount," and 
before registration the registrar (who has to give a certificate which 
is to be conclusive evidence that all the requisites of the act in 
respect of registration have been complied with) must satisfy 
himself that the matter to be registered — the memorandum of 
association — contains all the elements prescribed by the different 
clauses of s. 8, and no alteration in any one of these elements can 
be made unless expressly authorized (s. 12). The law is the same 
where an existing company applies for registrtttion. Section 183 
provides that, previous to registration, a statement of " the nominal 
capital of the company, and the number of shares into which it is 
divided," is to be delivered to the registrar, and his certificate of 
incorporation is to be conclusive evidence (s. 192), that all the 
requisitions in the act contained in respect of registration have 
been complied with. It is quite clear, therefore, that the nominal 
amount of capital, and the number of shares into which it is 
divided, must be stated to the registrar, by whom that amount 
must then be entered on the register. 

We next have to consider whether an existing company, when 
once registered, have any power under the act of 1862, to give 
effect to a provision contained in their original deed of settlement 
to reduce their capital. Now, there is an express power given to 
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iSffj increase capital (s. 12), but nowhere caa there be foand an express 
provision pointing to a power to reduce, after once the n/opunal 
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CowANT *°^^^^^ ^^ capital has been r^rtered. Is it then, the efiTeot of the 
1^ 6th clanse of &• 196, to enable a company existing before the act, 
and registering n^der it, to exercise the power of reducing their 
capital ; or rather, is it the effect of that article to legalize the con* 
tinuance of a power already possessed under the original deed of 
settlement or articles of association ? The language of the 6th 
clause is as follows [his lordship read the clause], and as far as that 
language goes it is not contended that there is anything in it to 
render lawful a reduction of capital. But there follows a proviso in 
these terms : — '^ Nothing herein contained shall derc^te from any 
power of altering its constitution or regulations which may be vested 
in any company registering under this act in pursuance of this part 
thereof by virtue of any act of parliament, deed of settlement, &c., 
constituting or regulating the company." Now, in construing this 
proviso, I take it that before the word '' power" we ought to intro- 
duce the word '' lawful," and that the proviso means that nothing 
in the act is to derogate from any "lawful power " before possessed 
by any company. ^ 

Is this power of reduction, then, a lawful power, a power which 
could be exercised consistently with justice, and with the objects of 
the act ? If it applies, we must remember, to a company where the 
whole amount on the shares has been paid up, there is no reason 
why it should not apply to a company where a portion only of the 
nominal amount registered has been paid up, and the shareholders 
are liable to contribute for the remainder. Now, it is impossible to 
contend that a company registered with a nominal capital of 
250,000?. made up of 25?. shares, of which say, only 15?. or 20?. is 
paid, should have power to force the registrar to register resolutions 
reducing their capital to the amount actually paid up. If such a 
proceeding were permitted, the shareholders' liability would be 
limited not, as was intended, by the amount of their shares, but by 
the amount of the already paid-up portion of their shares. Justice, 
the language of the act, and the intention of the legislature, alike 
forbid an interpretation which would lead to such a result. I, 
therefore, think that the nominal capital of this company having 
been registered at 250,000?., it was not competent to the plaintiffs 
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to reduce that capital* The registrar should not hare registered 1867 

the resolutions making that reduction, and when he was called on Dboitwicu 
to make a further entry which would have affirmed the previous im- cJompant 
proper reduction of capital, he was justified in declining to make it. qjj^q^ 
The defendant, therefore, is entitled to our judgment. 

Bbahwell, B., concurred. 

Chaknell, B. I am of the same opinion. The question before 
us is whether the registrar was bound under the 25 & 26 Vict, 
c. 89, s. 196, to register a notice of the increase of the decreased 
capital of this company. That depends on whether he was bound 
to register the resolution stating the previous reduction of capital. 
Now it is admitted that a new company formed under that act 
cannot hare a reduction in their capital registered, and I see no 
leason why an old company coming in to share the privileges of 
the act should be in a better position than a new company. The 
short ground of my judgment, therefore, is, that whatever powers 
to reduce capital this company may have possessed under their 
original deed of settlement, these powers were lost when the 
company elected to be registered under the act of 1862 in the 
manner and under the circumstances stated in the case. 

PiQOTT, B. I am of the same opinion* I think that the powers 

of reducitig capital, whatever they might have been, which were 

possessed under the original deed of settlement of this company, 

were lost upon registration. 

Jfidffmentfor the defendant. 

Attorneys for plaintiffs : T. While dt Co. 

Attorney for defendant : The Sdicitor io the Treasury. 
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1W7 BOLPH V. CROUCH. 

. Landlord and Tenani^^Covenant far Quiet Enjmpneni-^Mmaure ff Damagt 

Action againd Tenant hfpaton claiming under Landlord — Costs of Defence — 
Defending without LandlortTs express Authoriti^Autkority implied from 
Conduct, 

The defendant demised pnemifies for a tenn of yean to the plaintifif, and cove- 
yenanted that the plaintiff should occupy the same daring the tenn " without any 
interraption whatsoever from or by the said defendant, his executors, &c., or any 
other person or persons lawfully claiming by, from, or under him or them." 

An action of trespass was aflerwards brofught by a person claiming under the 
defendant against the plaintiff, who gave notice of it to the defendant. The 
defendant paid no attention to the notice, and the plaintiff, acting on his own 
judgment and without express authority, defended the action. A verdict was 
eventually found against him, and he was obliged to pay damages and costs. In 
an action against the defendant, his landlord, for breach of the covenant for quiet 
enjoyment contained in the demise : — 

Edd^ that the plaintiff was entitled to recover from the defendant the costs and 
damages he had paid, and also the expenses he had himself incuired in defending 
the action of trespass. 

Pkclabatiok, that by deed dated September 29th, 1865| the 
defendant demised to the plaintiff, among other premises, a piece 
of garden ground at the rear of 22, Queen's Boad, Bayswater, to 
hold to the plaintiff, his execntors, &c., for the term of seyenteen 
years, at the rent and subject to the coyenants therein contained, 
and the defendant thereby covenanted with the plaintiff, his 
executors, &c., that the plaintiff, ^'should and might peaceably 
and quietly have, .hold, use, occupy and enjoy the said premises 
thereby demised, with their appurtenances, daring the term 
thereby granted, without any interruption whatsoeyer from or 
by the said defendant, his executors, &c., or any other person 
lawfully claiming by, from, or under him or them ; and all con- 
ditions were fulfilled, &c., necessary to entitle the plaintiff to 
maintain this action for the breaches hereinafter mentioned ; yet^ 
after the demise, and during the term, David Cook, then lawfully 
claiming the said piece of land through and under the defendant, 
and having a good title to the same through and under him, 
entered into the scdd piece of land and interrupted the plaintiff 
in the occupation and enjoyment of the said premises, and evicted 
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the plaintiff therefrom, whereby the plaintiff was not only de- ^^^ 
prived of the possession and beneficial occupation of the said Bolph 
land, but incurred costs and ezlpenses in the defending an action obotch. 
at the suit of the said Cook for the said trespass and eviction, 
and was forced to pay the costs of the said Cook, who obtained 
a verdict in the said action, and also the damages awarded by such 
verdict, and the plaintiff lost money in bringing actions against 
Cook for the alleged trespass by Cook upon the said piece of garden 
ground, and also lost the money expended by him in erecting a 
greenhouBO on the land demised, in reliance on the defendant's 
covenant^ and the profits he would have acquired from the same, 
and was otherwise injured. 

Fleas: 1. Non est factum. 2. That Cook did not enter and 
evict the plaintiff as alleged. 3. That, at the time Cook entered, 
he had no lawful claim or title to the said premises through or 
under the defendant as alleged. Issue thereon. 

The cause was tried at the London sittings after Trinity Term^ 
1867, before Kelly, C.B., when it appeared that the plaintiff was 
tenant to the defendant of premises at No. 21, Queen's Boad, 
Bayswater, for twenty-one years, and also of a piece of garden 
ground at the back of No. 22 for seventeen years, under a lease 
dated the 29th of September, 1865, containing the covenant for 
quiet enjoyment stated above in the declaration. The plaintiff 
covenanted to pay a rent of 802. per annum for the premises 
at No. 21> and a peppercorn rent, if demanded, for the piece of 
garden ground at the back of No. 22. In 1864, the defendant 
had leased to David Cook ^'all that messuage or tenement 
known as No. 23, Queen's Boad, with the back garden thereto 
belonging," and under this demise Cook subsequently claimed 
the piece of ground at the back of No. 22, stating to the plaintiff 
that he was able to shew it was, and always had been, a portion of 
the " back garden " of No. 23. The plaintiff had meanwhile built 
a conservatory upon and otherwise used the disputed plot of land 
in his trade, which was that of a greengrocer and florist, and he 
declined to admit Cook's claim, and thereupon Cook brought 
an action of trespass against him. Several notices of this action 
were given by the plaintiff to the now defendant^ his landlord, 
vibo, however, paid no attention to any of them, and gave no . 
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1867 express authority to the plaintiff to defend the action. The plain- 
Koi^^ ^^^' nevertheleflBy defended it» and called the defendant as a wit- 
V* ness upon the trial A reidict was found for Cook, the then 
plaintiff, for 40«. damages. The plaintiff afterwards paid m re- 
spect of these damages and Cook's costs 57/. lis. 6d. His own 
expenses amounted to 70/. These sums he now sought.^ recoYcr 
from his landlord in the present action. He also claimed compen- 
sation for his expenses in building theoonsenratory^and for the loss 
of the piece of land^ which, according to his eyidence, was worth 
10/. a year to him. A rerdict was found'- for the plaintiff for 
244/. Ub. 6d., made up of 1272. lla. Gd. for the costs, damages 
and expenses of the action, 15/. for the conservatory, and 102/. 
for compensation for the loss of the land. The jury also found 
that the actual reduction of rent to which the plaintiff was entitled, 
by reason of losing the land, would be 41, per 'annum. Leave 
was reserved to the defendant to move to reduce tlie damages 
to Is. by striking off the sums of 127/. 11«. 6{2., 15/., and 1022., or 
any or either of them, or such other sum as the Court might 
think fit, on the ground that the said sums respectively were not 
recoverable. 
A rule nisi having been obtained accordingly, 

Keneali/ and Pearee showed cause. Pirst, as to the cosis, &c« 
of defending the action of trespass, the plaintiff is entitled to re- 
cover. He was justified in defending it, in the absence of express 
instructions to the contrary, in the expectation that the defen- 
dant's covenant for quiet enjoyment was an effectual one, and 
within the defendant's power to carry out He could not assume 
that the defendant, who had made that covenant, would turn 
out to have no good title : Williams v. Burrdl (1) In Smith v. 
Compton, (2) a similar claim for damages in an action of for- 
medon was held recoverable, although no notice had been given to 
the landlord of the action. Blyth v. Smi& (3) is an authority 
that to escape liability the defendant should have absolutely for- 
bidden the plaintiff to defend. Secondly, the value of th^ land is 
recoverable according to Lock v. Furze (4) and the jury have not 

(1) 1 C. B. 402. (3) 5 M. & G. 405. 

(2) 3 B. & Ad. 189, 407. (4) Law Rep. 1 0. P. 441. 
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giyen an exoessiTe amount in respect of it The damages must 1867 
be sach as to place the defendant in exactly the same position^ as Bolpb 
far as money can do so, as if the defendant had performed his qhJ^ 
covenant Fhireau v. Thomhitt (1) does not apply to an executed 
contract^ and therefore does not govern this case. Thirdly, as to 
the conservatory, the expense of erecting it is lost directly through 
the defendant's breach of covenant, and is its natural consequence. 

T.Jones, Q.(7., and PhilbricJc, in support of the rule. The 
plamtiff defended the action brought agiunst him by Cook at 
his own peril. 

[PiGOTT, B. He gave notice to his landlord.] 

And the landlord was silent That would seem almost equi- 
Talent to a statement of want of title. 

[Kelly, C.B. On the contrary, his silence appears to me to 
be rather an encouragement to the tenant to use his own judg- 
ment, and act for the best] 

In all the cases hitherto decided, there has been either an express 
QUthwity to the tenant, or else a covenant, as in Smith v. (Jomp- 
ion) (2), to indemnify against suits in the lease. Here the covenant 
is merely for quiet enjoyment. The plaintiff ought to have suffered 
judgment by default in the action of trespass, and he then might 
have brought an action against his landlord. The damages of a 
voluntary defence are not the " necessary " consequences of the de- 
fendant's breach : Walker v. Eaiitm (3) ; Pow v. Bavis. (4) Secondly, 
the jury have given, not the value of the land only, but the possible 
profit which the plaintiff might have made out of it. The damages 
should, at all events, have been limited to the reduction of rent 
\rhich the plaintiff might be entitled to. Lock v. Furze (5) is not 
applicable. This strip of ground was really a gift. It was held at 
a peppercorn rent. Thirdly, as to the cost of the conservatory, that 
is not the natural consequence of the defendant's breach, and 
could not have been within the contemplation of the parties, 
according to the principles laid down in Eadky v. Baxendale. (6) 

Xelly, CJB. I think this case is free from difficulty. The 

(1) 2 Wm. Bl. 1078. (4) 1 B. & S. 220 ; 30 L. J. (Q. B.) 257. 

(2) 3 B. & Ad. 189, at p. l91. (5) Law Rep. 1 C. P. 441. 

(3) 10 M. ft W. 249. (6) 9 Ex. 341 ; 23 L. J. (Ex.) 179. 
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1867 first question is, as to the right of the plaintiff to reoover damages, 
Boi^H costs and expenses, incnrred by him in defending an action of 
trespass brought against him by one Cook, who claimed under his 
landlord, the now defendant. In order to ascertain if the plaintiff 
is entitled to recover, we must look to the covenant in the lease 
under which he held the premises, which is as follows: '^ Newton 
Crouch doth hereby for himselJ^ his heirs, &c., covenant with Joseph 
Bolph, his executors, &c., that he the said Joseph Bolph, his exe- 
cutors, &c., paying the rent hereby reserved, and performing the 
covenants hereinbefore contained, shall and may peaceably and 
quietly have, hold, use, occupy and enjoy, the premises hereby 
demised, with their appurtenances, during the term hereby granted, 
without any interruption whatsoever from and by the said Newton 
Crouch, or his executors, &c, or any other person or persons lawfully 
claiming by, from, or under him or them." Now, Cook being a 
person claiming under the defendant, this covenant secures the 
plaintiff from interruption by Cook. Then we have next to inquire 
whether the conduct of Cook caused a breach of this covenant. 
What occurred was, shortly, this : Cook came to the plaintiff, and 
told him that he had no right or title in the premises, and no 
power to deal with them in any way ; and because the plaintiff 
had, in fact, dealt with them. Cook commenced an action of 
trespass against him. The plaintiff set up the best defence he 
could to the action, but in the result the verdict was against him, 
and he became liable for the damages and costs of the action. 
It is contended, that although this conduct on the part of Cook 
may constitute an interruption to the plaintiff's enjoyment, and 
therefore may be a breach of the covenant in the lease, yet the 
laow plaintiff had no right to defend the action brought against 
him by Cook, and to incur the costs he did incur. But, applying 
our common sense to the matter, how does it stand ? The plain- 
tiff was in possession of the premises under a lease containing the 
defendant's covenant. Then Cook, claiming under the defendant, 
interrupts his enjoyment What course was the plaintiff to adopt ? 
He had himself no knowledge whether there was a good title in 
his landlord, the now defendant^ or not. The defendant alone knew 
that. That being so, the plaintiff gave the defendant notice that the 
action had been brought, and by that notice, in effect, requested 
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the defendant's direction as to how to act The defendant, how- 1S67 
ever, remained silent, and left the plaintiff to do as he might Bolpb 
think fit. I think it was the defendant's duty to have communi- 
cated with the plaintiff, and either to have said, '^ I have a good 
title," or else, "I made the lease to you under a mistake. I 
have no title; you had hotter not defend the action." The 
defendant, however, failed to perform that duty, and the plaintiff, 
accordingly, being left to himself, acted for the best^ upon his 
own judgment, fie acted bona fide, and, giving credence to 
the defendant's warranty that he should quietly enjoy the pro- 
perty. Afterwards, on the trial of the action, it turned out 
that the defendant, as he must be taken to have known before, had 
no title to give such a warranty. Under these circumstances, I 
am of opinion that the plaintiff was justified in the course which 
he took, and therefore that the damages, costs and expenses which 
he incurred in the action brought against him by Cook, are the 
natural and immediate consequence of the defendant's breach of 
covenant. 

Secondly, with regard to the sum of 1022. given for compensa- 
tion for the loss of the land. It appears that the plaintiff had 
taken a lease of seventeen years from the defendant, with a cove- 
nant for quiet enjoyment during the term. The land which was 
leased has been taken away from him, and he has lost what it was 
and might reasonably have been expected to be worth to him. 
According to his own evidence, the land was worth 101. a year, 
and there seems no reason to doubt that he had made a fair 
estimate of the loss he had sustained, and that being so, the 
amount given him by the jury is, in my opinion, not excessive. 
Then, lastly, as to the conservatory. The plaintiff, relying on the 
performance by the defendant of his covenant, erected it for the 
better and more conveniently carrying on of his trade as a florist. 
He has lost the use of it, and I think that he is entitled to the 
sum given him by the jury for that loss. This rule, therefore, must 
be discharged* 

Bramwell, B., concurred. 

Chahnell, B« I am of the same opinion, though I cannot say I 
V0L.IJL F 3 
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1867 consider the question as to the right to recover the costs incurred 
RoLPH i» the defence of the action of trespass brought against him by 
Cbouch Cook so free from doubt as it appears to the Lord Chief Baron. 
If the defendant had authorized in express terms the defending 
the action by the plaintiff^ no doubt the plaintiff might recover. 
And, upon the whole, looking at the fact that the defendant had 
notice of the action having been brought, and did not suggest to 
the plaintiff not to defend it, and that he, and not the plaintiff, 
alone knew whether or not he really had title, I think there was 
evidence that he sanctioned the defence to the action. As to the 
other heads of damage, something has been said about the piece 
of land in question being let at a peppercorn rent, but I think 
we must take it that, though the rents were separated in the lease, 
the house and the piece of land were let together, and the value 
of the latter considered in the rent paid for the former. The 
transaction was, in fact, one bargain, though separate rents were 
reserved. Under these circumstances, I do not think the jury 
acted incorrectly. Their verdict, therefore, upon the value of the 
land, and the cost of the conservatory, ought not to be disturbed. 

FiGOTT, B. I am of the same opinion, although I share my 
brother Channell's doubts as to the plaintiff's right to recover the 
damages, costs and expenses incurred by him in defending the 
action brought against him by C!ook. 

Bide discharged. 

Attorney for plaintiff : Edward Clarice. 
Attorneys for defendant : Chauntler (& Orouch 
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SMITH AND Othebs v. mercer akd Othebs. 1867 

Sale of Qoods — Payment hy ** approved^ Bid — Fcncfor's Right to have recourse to Nov. 20. 
Purchaser on diahonottr <f BiU — Duty of Vendor — Notice of dishonour — 
Purchaser not a party to BiU. 

The plaintiffs sold to the defendants goods to be paid for, according to the 
contract between the parties, by cash or "approved banker's bills.*' The de- 
fendants paid for them by an " approved banker's bill," which was dishonoured 
on presentment for acceptance. They were not parties to the bill, and received 
no notice of dishonour. In an action against them at the suit of the plaintiffs for 
the price of the goods : — 

ffeld^ that the defendants' liability was not more extensive than it would have 
been if they had indorsed the bill, and that they were therefore discharged, not 
Laving received due notice of dishonour. 

Special Case. 

The plaintiffs are merchants at Liverpool, and the defendants 
cotton spinners at Clitheroa On the 9th of February, 1866, the 
plaintiffs sold, through Messrs. Curry and Co., cotton brokers, fifty 
bales of cotton to the defendants. The mode of payment prescribed 
by the invoice sent with the goods was " payment within ten days, 
by cash or by approved banker's bills, not exceeding three months' 
date, to be made equal to cash in ten days and three months from 
the day of sale." A few days after the sale the defendants re- 
mitted to Curry & Co. suflBcient cash to pay for the goods. On 
receiving it, Curry & Co. paid it in to Bamed's Banking Company, 
and on the 20th of February obtained a bill of exchange, payable 
eighty-eight days after date, for the invoice price of the cotton 
(1222Z. 2s.), drawn by Barned's Banking Company on Messrs. 
Prescott, Grote, Cave, & Co., of London. This bill, to which the 
defendants were not parties, was indorsed by Curry & Co. to the 
plaintiffs, and was delivered to them on the same day on which it 
was received from the bank. The plaintiffs thereupon gave a 
receipt ''for the sum of 12222. 2d., being payment of fifty bales 
cotton sold 9th inst." 

On the 24th of February the plaintiffs indorsed the bill to cer- 
tain persons, who took it for value in the ordinary course of busi- 
ness. Bamed's Banking Company failed on the 19th of April 
following, and on the 23rd the holders of the bill presented it for 

Vol. III. F 3 
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1867 acceptance to Messrs. Prescott, Grote, Cave, & Co., who declined 
Smith to accept it It was admitted, that had the bill been presented 
Mbbokb. before the failure of Barned's Banking Company, it would have 
been duly accepted. 

Due notice of dishonour was given by the holders to the plain- 
tiffs, and by them to Curry & Co. and Barned's Banking Com- 
pany, The bill not having been taken up, the plaintiffs, by a 
letter, dated the 9th of May, communicated the fact to the 
defendants and applied for payment of the cotton. This letter 
was the first intimation received by the defendants that the plain- 
tiffs had not been paid in cash by Curry & Co. for the cotton. 
The bill which was substituted for cash was sent to the plaintiffs 
without their knowledge or sanction, but of this the plaintiffs were 
not aware. Barned's Banking Company were bankers in good 
credit when the plaintiffs took the bill, and the bill was an 
** approved " banker's bill. 

The question for the opinion of the Court, which is to have 
power to draw inferences of fact, is, whether the plaintiffs sae en- 
titled to recover from the defendants the price of the cotton ? 

Orompton Hutton for the plaintiffs. The bill is found to have 
been an " approved banker's bill," and therefore one which the 
plaintiffs were bound to take according to the terms of the con- 
tract. But they did not, by so doing, discharge the defendants. 
They had a right to look for cash, or what couTd be turned into 
cash. It turned out that the " approved bill " was worthless, and 
therefore they are entitled to have recourse to the defendants. 
But then it will be said there was laches, first in not presenting 
the bill for acceptance earlier, and secondly, in not giving the 
defendants notice of dishonour. As to the first point, the bill was 
payable not at sight, but at a certain period after date, and there 
was no laches in not presenting it before it became due. As to 
the second, the defendants were not parties to the bill, and not 
entitled to notice at all. The day after the dishonour of the bill, 
an action for goods sold and delivered might have been com- 
menced against them. 

[The Court referred to Camidge v. AUenby. (1)]. 

(1) 6 B. & C. 373. 
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That case, like Strong v. Hart (1), is distinguishable on the 1867 
ground that there the plaintiff yoluntarily took the bill. Here smith 
the plaintiffl had no choice. Mbrobb, 

Quainy Q.C. (Baylis with him), contr^. The bill was payment, 
and in the receipt it is stated to have been so received. 

[The Cottbt intimated that the terms of the receipt could not be 
relied on.] 

It was to be an approved banker's bill, i.e., a bill which the 
vendors might or might not approve. They did approve this bill, 
and thereby exercised an option. 

[PiGOTT, B. In Smith's Mercantile Law, 7th ed. p. 507, an 
" approved " bill is said to be a bill to which no reasonable objec- 
tion can be taken.] 

The plaintiffs were at all events not bound to take any bill. 
They might have objected to this one, if they had thought fit. 

[Bramwell, B. It appears to me that the plaintiffs might, 
before taking this bill, have insisted on the defendants' indorsing 
it They did not take that precaution, but that being so, can they 
be held to have taken the bill in discharge of the price of the 
cotton ?] 

Assuming that they cannot, and that recourse might still be 
had to the defendants, the plaintiffs by their laches lost the power ^ 
to recur to them. They were bound to give notice of dishonour to 
the defendants, who were liable, if at all, only in the same manner 
as if they had indorsed the bill. [He was stopped,] 

0. Hutiony in reply. 

Eellt, C.B. The plaintiffs in this case were the vendors of 
certain cotton to the defendants, and were to be paid for it, accord- 
ing to the contract, "within ten days, by cash or by approved 
banker's bills, not exceeding three months' date, to be made equal 
to cash in ten days and three months from the day of sale." The 
defendants remitted cash to their brokers, who, however, did not 
remit it to the vendors, but instead paid them by a banker's bill 
drawn by Barned's Banking Company on Messrs. Prescott, Grote, 
Cave, & Co., of London. The circumstance of a bill being given 
instead of cash is not material. The brokers were the defendants' 

(1) 6 B. tfc C. 160. 
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1867 agents, and the defendants were bound by their act. Then the bill 
Surra having been received by the plainti£^ the question arises, whether 
it was an " approved " bill or not. The case finds that it was, and 
by that finding we must understand that it was a banker's bill to 
which no reasonable mercantile objection could be made. On 
receipt of the bill the plaintiffs did not immediately present it for 
acceptance to the London bankers to whom it was addressed, but 
endorsed and circulated it. It might be contended, I think, that 
J by this conduct the plaintiffs made it their own. The fact of the 

holder being able to present it to the London bank was an element 
which went to make it an " approved bill,*' and it may well be that 
the plaintiffs having accepted it and then having failed to present 
it, made it their own,' and upon its becoming valueless were pre- 
cluded from having recourse to the defendants. It is, however, 
unnecessary to decide this point on the present occasion. 

The next fact to be noticed is the failure of Bamed's Bank, 
which took place some two months after the plaintiffs had received 
the bill. Then at length the plaintiffs take, or cause to be taken, 
measures for the presentment of the bill for acceptance. It was 
presented but was dishonoured. Upon this the holders of the bill 
were bound to give notice of dishonour to all parties to it, and 
this appears to have been done. But in this action they are seek- 
ing a remedy against the defendants, who were not parties to it, 
and who had had no notice of dishonour. This directly raises the 
question, whether under such circumstances recourse can be had 
to the defendants ? I am of opinion that it cannot ; and although 
it may be that the plaintiffs had no option but to take the bill in 
the first instance, it being an " approved " bill and according to the 
terms of the contract, I think their right to proceed against the 
defendants was conditional on their giving the defendants notice 
of the dishonour of the bill. Both on principle and authority, if 
the plaintiffs meant to have recourse to the defendants they should 
have given them notice, upon finding the bill was dishonoured. 
Our judgment, therefore, must be for the defendants. 

Bbamwell, B. I am of the same opinion. Looking at the words 
of the contract only, there has been no default on the part of the 
defendants. They have done as they were entitled to do under the 
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contract : they have paid by an ** approved " bill. But then the 1867 
plaintiffs in effect say that mercantile understanding often attaches Shh'h 
obligations to parties which are not expressed in words. In this me»cbr. 
case I think there was such an obh'gation to this extent — ^that the 
plaintiffs might, if they had chosen, have insisted on the defendants 
indorsing the bill. They did not so insist, but in my judgment 
the defendants' liability continues just as though they had. They 
are liable in the same manner, and with the same incidents as 
if they had been called on, as they might have been, to indorse 
the bill. But they are not liable otherwise, and therefore not 
liable without a notice of dishonour being given to them. The 
plaintiffs failed to give that notice, and therefore are not entitled 
to recover. In short, they seem to me in this dilemma : either they 
took the bill out-and-out, for better for worse, in which case the 
defendants are not liable at all, or else they took it with power of 
having recourse to the defendants, but only as if the defendants had 
indorsed it, and in that case, the defendants, being without notice of 
dishonour, could not be made liable. My judgment, on principle, 
is accordingly for the defendants^ and the authorities are to the 
same effect. 

PiGOTT, B. I am of the same opinion on the same grounds. 
Either the defendants paid for the goods out-and-out by the bill, 
or else remained liable, as though they were actual parties to it. 
In the former case they were never liable at all ; in the latter they 
have ceased to be liable because they received no notice of the dis- 
honour of the bill. 

Judgment for the defendants. 

Attorneys for plaintiffs : Wright dt Venn, 
Attorneys for defendants : Johnson (& WeatherdUs. 

NoTB. — ^Tlie case of Swinyard y. there was no pre-appointed mode of 

Boufes^ 6 M. & S. 62, was not cited payment. See also Van Wart y. Wool* 

during the argument. It may, how- ley, 3 B. & G. 439. 
ever, be remarked that in that case 

END OF MICHAELMAS TEEM, 1867. 
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]gQg Ex parte ARNISON and Othebs. 

Jan. 11. jtiihe Bent-charge —What U a "sufficient distress ''--Ormoing Crops —Tithe 

Ovmei^s Duty — Unendosed Land — Costs of keeping possession — 6 <fe 7 WiR. 4, 
c. 71, s. 82—57 Oeo. 3, c. 93, s. 1. 

The 6 & 7 Will. 4, c. 71, 8. 82, provides a remedy, in addition to the remedy 
by distress, for the recovery of tithe rent-charge " in case the said rent-charge shall 
be in arrear and unpaid for the space of forty days next after any half-yearly day 
of payment, and there shall be no sufficient distress on the premises liable to the 
payment thereof :— 

Heldf that a tithe owner, in estimating whether or not there was a sufficient 
distress on premises distrained on by him, was bound to include the prospective 
value of growing crops, although not capable of actual realisation within forty 
days from the day on which the rent-charge was in arrear. 

The 67 Geo. 3, c. 93, s. 1, enacts that no person making any distress for rent 
where the sum due shall not exceed 20^., shall be allowed any other or more 
charges than those mentioned in the schedule to the act. Among the chaiges in 
the schedule is, *' Man in possession,'' 2s. 6d, a day : — 

Held, that such a charge was excessive for retaining possession of growing crops 
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distrained upon for a tithe rent-charge less than 201, in amount, on a pioce of un- 1868 
enclosed meadow land. 



This was a rule obtained by Nathan Amison and others, calling 
on the Rev. John Heysham to show cause why the writ issued by 
him under the 82nd section of the 6 & 7 Will. 4, c. 71, and the 
order by virtue of which it was issued, and all subsequent pro- 
ceedings, should not be set aside on the grounds (amongst others) 
that he had no right under the circumstances of the case to 
abandon the distress made by him under the 6 & 7 WilL 4, c. 71, 
8. 81, and to adopt proceedings under s. 82 of that act ; and that 
there was a sufficient distress upon the premises liable to the 
payment of the tithe rent-charge claimed by him. 

The 6 & 7 Will. 4, c. 71, s. 81, enacts that in case a tithe rent- 
charge " shall at any time be in arrear, and unpaid for the space of 
twenty-one days next after any half-yearly day of payment, it 
shall be lawful for the person entitled to the same, after having 
given or left ten days' notice in writing at the usual or last known 
residence of the tenant in possession, to distrain upon the lands 
liable to the payment thereof, or on any part thereof, for all arrears 
of the said rent-charge, aud to dispose of the distress when taken, 
and otherwise to act and demean himself in relation thereto as any 
landlord may for arrears of rent reserved on a common lease for 
years, provided that not more than two years' arrears shall at any 
time be recoverable by distress." Section 82 enacts that in case 
the said rent-charge shall be in arrear and unpaid for the space of 
foriy days next after any half-yearly day of payment, and there 
shaU be no sufficient distress on the premises liable to the payment 
thereof, it shall be lawful for any judge of a court of record at 
Westminster upon affidavit of the facts, to order a writ to be issued 
directed to the sheriflf of the county in which the lands chargeable 
with the rent-charge are situated, requiring the said sheriff to 
summon a jury to assess the arrears of rent-charge remaining un- 
paid, and to return the inquisition thereupon taken to some 
one of the courts of law at Westminster on a day therein to be 
named ; a copy of which writ and notice of the time and place of 
executing the same shall be given to the owner of the land ten 
days previous to the execution thereof; and the sheriff is hereby 

required to execute such writ according to the exigency thereof; 

02 3 
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1868 and the costs of such inquisition shall be taxed by the proper 
ExparU officer of the court; and thereupon the owner of the rentrcharge 
Abnisox. jj^^y g^Q ^^^ ^ ^^ Qf habere facias possessionem, directed to the 

sheriff, commanding him to cause the owner of the re|it-<;harge 
to haye possession of the lands chargeable therewith until the 
arrears of rent-ehai^e found to be due, and the said costs, and 
also the costs of such writ, and of executing the same, and of 
cultivating and Tceeping possession of the lands, shall be fully 
satisfied : provided always that not more than two years' arrears 
over and above the time of such possession shall be at any time 
recoverable. 

The 57 Geo. 3, c 93, s. 1, enacts that no person making any 
distress for rent, where the sum due shall not exceed 207., shall be 
allowed to take any other or more charges than those mentioned 
in the schedule to the act. Among the charges in the schedule is, 
''Man in possession," 2s. Gi. a day. 

The facts of the case, as they appeared from the affidavits, were 
as follows : — The Rev. John Heysham is the owner of a tithe rent- 
charge of 5s. \d. per annum, apportioned on a certain piece of 
unenclosed land in the tithe apportionment of the township of 
Plympton Wall, in the parish of Lazonby, Westmoreland, in the 
occupation of James Hesketh, and seven other persons, as tenants 
to Nathan Arnison and others, who are the owners of it On the 
30th of May, 1867, the tithe rent-charge having then been for some 
years in arrear, notices were sent in registered letters to each of 
the occupiers that Mr. Heysham intended to distrain for 10s. 2(2., 
being two years' arrears, and on the 12th of June following he issued 
a distress warrant to his bailiff to levy the amount due. Upon 
entering the land the bailiff found that there was nothing available 
on it except a growing crop of grass. The value of the crop, after 
deducting the cost of winning it, would have been about 3Z. Mr. 
Heysham's claim, had the distress been carried out, would have 
amounted to 27. 15a. ll^i. (a sum made up of lOs. 2i., the rent- 
charge due, and the costs of the eight notices to the tenants of the 
levy, &c.), exclusive of the cost of retaining possession from the 
day of entry until the crop was ripe, which it would have been in 
about six weeks. This item, estimated at the rate prescribed by the 
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57 Geo. 3, c. 93, s. 1 (2s. 6d. a day), would have been 51 5a, The 1R68 
total, therefore, due to the tithe owner would, according to the ^~Exparu~ 
bailiffs calculations, have been '8?. Oa. lljii., an amount which, -A.bnison. 
under the most favourable conditions, the growing crop would 
have been unequal to satisfy. It would not, moreover, have been 
capable of actual realisation within forty days from the day on which 
the rent'^harge was in arrear. Under these circumstances the 
bailiff withdrew, and Mr. Heysham commenced proceedings xmder 
6 & 7 Will. 4, c 71y s. 82, by obtaining an order from Channel!, B., 
for the issue of a writ of hah, foe. paes^^ on an afSdavit that the rent- 
charge was more than forty days in arrear, and that there was 
" no sufficient distress " on the premises. This writ and order the 
owners of the land now sought to set aside. They contended that, 
even assuming all the items which made up the 22. 15a. 11^(2. to 
be legally recoverable, there was still a '' sufficient distress " on the 
premises, inasmuch as they denied Mr. Heysham's right to charge 
2a. 6^. a day for a ^ man in possession," the land being a piece of 
unenclosed meadow. [The ground on which the judgment of the 
Court proceeded renders it unnecessary to specify the objections 
raised to the various items in the total of 27. 15a. ll|i.] 

T. JoneSf Q.O., and (7. HiMon, shewed cause. First, the tithe 
owner was not bound to include the value of the growing crop at 
all. In estimating whether or not there is a '^sufficient distress" 
under 6 & 7 Will. 4, ss. 81, 82, no account need be taken of any 
thing which can not be realised within forty days from the day on 
which the rent-charge was in arrear : Nevmham v. Sever. (1) 

[Mabtin, B. The act seems to me to contemplate growing crops 
as well as goods and chattels.] 

No doubt the landlord might, if he pleased, include growing 
crops, but he is not hov/nd to include anything not distrainable 
in praeeenti. The words in s. 82 are the same as those used in 
4 Geo. 2, c 28, s. 2, which refer only to goods which could be 
distrained at once. Doe d. Eaveraon v. Franks. (2) 

[Channbll, B. Certainly it would seem to be open to some 
doubt whether the tithe owner is not entitled to actual pay- 
ment at the end of forty days, and whether he is to take into 

(1) 8 C. B. 560. (2) 2 C. & K. G78. 
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18G8 account anything which is incapable of being realised within that 
Ex parte period.] 

Arnison. Secondly, the crops did not constitute a "sufficient distress." 
The charge for keeping possession was justifiable. A sale before 
the crop was ripe would have been void, Oioen v. Leffh (1), and 
unless actual possession be kept in such cases as this, the occu- 
pying tenants might at any time come and take away the crops. 
See per Parke, B., in Piggot v. BirUes. (2) 

[Mabtin, B. The observations of Parke, B., do not apply here. 
It cannot be that a distrainor of growing crops on a piece of un- 
enclosed land is entitled, as a matter of course, to charge 28. 6d, a 
day until the crop ripens, for a " man in possession."] 

The possession must be continuous and actual. 

Manisiy, Q.G.9 and S. Tindal Atkinson, in support of the rule, 
were not called upon. 

Kelly, C.B. I think that this rule ought to be made absolute. 
The question to be decided is whether, under the circumstances 
stated in the affidavits, there was any "sufficient distress" on these 
premises to satisfy the rent-charge due. Now, it seems that there 
was nothing on them besides a growing crop of hay, which would 
be ready for cutting at some future period, and if this crop, after 
deducting the expenses of cutting it, &c., was sufficient to meet the 
amount due, then there would be (assuming the crop to be distrain- 
able) a sufficient distress upon the premises, but not other- 
wise. Upon the point whether the crop would or would not be 
sufficient, the result of the affidavits is, that we may take 31 to be 
the sum which the hay might reasonably be expected to realise. 
Then we have to see if that would be enough to satisfy the claim 
made ; and granting all the items claimed to be justifiable, we find 
in the aggregate that they came to 21. 15s. ll^dt., a sum falling 
short by some few shillings of the 3Z., the value reasonably to be 
expected from the hay. Thus, therefore, upon the affidavits it 
seems clear that, even assuming all the distrainor's charges to be 
legal, there was a "sufficient distress." It is doubtful whether 
some of the items are capable of justification ; and I must say, with 
regard to the notices served on each of the eight tenants, that this 

(1) 3 B. & A. 470. (2) 1 M. & W. 441, at p. 450. 
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Court must not be supposed to sanction either such a charge as is 1868 
made for each notice (28. 6d, each), or the charge for mileage, and sx parte 
the other expenses entered as incident to giving those notices. '^^"^^• 
Howeyer, taking everything in favour of the distrainor, the rule 
must still be made absolute^ inasmuch as the total of the items 
he claims does not amount to the value of the growing crop. 

Then, as to the charge for retaining possession : in my opinion 
the distrainor under the circumstances of this case is not entitled 
to make any charge whatever, unless it be some trifling sum, such 
as for putting up a notice board, for example, to notify that the . 
land was in the custody of the law, or for taking any other step 
whereby he might reasonably assert his possession of the land. It 
is unnecessary to enter into a general argument as to the manner 
in which possession of growing crops may be taken. The manner 
in one case may vary from the manner in another. But where we 
are dealing with a piece of land of the sort described in this case, 
it is contrary to common sense to say that a person is to take pos- 
session for nearly two months, charging all that time at the rate 
of 2s. 6d. a day. After possession had once been taken, the only 
expense of retaining it which we could reasonably allow, would be 
that of putting up a public notice, or the adoption of some similar 
precaution. And I think the few shillings left undisposed of out 
of the 3Z. would amply suffice to meet that expense. 

A further point has been made that the tithe owner was not 
bound to distrain growing crops at all. But I am clearly of 
opinion that under s. 81 of the 6 & 7 Will. 4, c 71, they should 
be estimated in calculating the value of the goods distrainable. 
There is no reason to suppose that the legislature meant to except 
them. Frequently they form the only property (as they actually 
did here) out of which tithe could have been claimed, and upon 
which a distress to recover the rent-charge, which has replaced the 
tithe, can be levied. This rule must^ therefore, be made absolute. 

Mabtin, B. I am of the same opinion ; and the short ground 
on which I base my judgment is, that the tithe owner has not 
made out that no ''sufficient distress" was to be found on the 
premises. As to the charge of 2$. 6d. a day for a man in pos- 
session, I do not think that in such a case as this it can be made. 
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1868 The 57 Geo. 3, e. 93, does not^ in my judgment, apply under the 
Ezparu circumstances we are dealing with here, and that being so, we 
'^^^^^' have to consider whether the charge is *' reasonable." Now I do 
not think we could possibly hold expenses sixteen times as great 
as the amount distrained for to be reasonable. Yet, adopting the 
claim made for a ** man in possession," that is what the expenses in 
this case amount to. I, therefore, think that the rule should be 
made absolute. 

CHAKinsLL, B. I also think that the rule should be made abso- 
lute. I should have added nothing to what has fitllen from the 
Lord Chief Baron, had it not been that I wish to explain a doubt 
I expressed during the argument as to whether under ss. 81, 82 of 
the 6 & 7 Will. 4, c. 71, growing crops were distrainable. That 
doubt, however, I am now convinced ought not to prevail. The 
words of the sections are very large, and, giving them an 
ordinary construction, would unquestionably authorize growing 
crops to be distrained. My only doubt was, whether the act did 
not intend that at the end of forty days from the time the rent- 
charge was in arrear, the tithe owner should have actual payment^ 
or a power of resorting to his remedy by action. But I believe 
that the policy of the legislature in passing the act.^ was not to 
encourage the bringing of actions, but to give the tithe owner 
another remedy, namely, by levying a distress. That was made 
his primary and principal remedy ; and before he can pursue any 
other he must satisfy the Court that he can find no ** sufficient 
distress " on the land. Now, looking at these affidavits, which, I 
may observe, were plainly prepared with no reference whatever to 
this point, they shew that there was a sufficient distress, and the 
distrainor, therefore, is not entitled to pursue his remedy by issuing 
his writ of hob, fae. pass. I have added these words simply to 
remove any doubt as to my opinion on the power to distrain grow- 
ing crops. I think that they may be distrained, and that the tithe 
owner is bound to include their value in coming to a conclusion as 
to the sufficiency of the distress he finds on the premises, although 
possibly not capable of being actually realised within forty days. 

PiGOTT, B. I am of the same opinion. On the question 
whether growing crops are distrainable, I agree with what has 
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been said by my Brother Channell ; and as to there being a " sufB- 1868 
cient distress," I agree with the rest of the Court. It is clear from ex parte 
the affidavits that there was. Abnmon. 

Ride absobde. 

Attorneys for the tithe owners : Orat/y Johnston, & Mounsey. 
Attorneys for the land owners : Jones it Morris, 



WILSON AND Othkbb v. ford and Another, Executobs. •^a»« 23. 

Htuiband and Wife — Desertion — What are ** Necessaries^ for the Wife — Costs of 
Suit for Bestitution — Expenses qf Professional Advice — CounseTs Opinion — 
Attorney's Bill, 

The legal expenses incurred by a deserted wife, (1), preliminary and incidental 
to a miit for restitution of conjugal rights, (2), in obtaining counsel's opinion on 
the effect of an ante-nuptial agreement for a settlement, (3), in obtaining profes- 
sional advice as to the proper mode (a) of dealing with tradespeople, who were 
pressing her to pay them for various necessary articles supplied to her since she 
had been deserted, and also (b) of preventing a distress threatened on furniture 
belonging to her husband in the house she occupied, are necessaries for which she 
has implied authority to pledge his credit during his lifetime, and for which, after 
his death, his executors are therefore liable. 

Declaration by the plaintiffs against the defendants as exe- 
cutors of Frederick Ford, deceased, for money payable for work 
done and attendances given by the plaintifib as the attorneys of 
the said Frederick Ford in his lifetime. 

Fleas : 1. Except as to 702., never indebted. 2. As to the said 
70Z., payment into Court 

Beplications, joining issue on the 1st plea^ and accepting the 
sum paid into Court under the 2nd. 

This action was brought by a firm of attorneys to recover re- 
muneration from the executors of Frederick Ford, for work done and 
attendances given by them to his wife after he had deserted her. 

At the trial before Pigott, 6., at the sittings in Middlesex during 
Hilary Term, 1868, the following facts were proved: — On the 
18th of September, 1866, Frederick Ford married. The parties 
lived together until the 11th of December, 1866, when Ford 
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ifiTA 4f:$ffrUA Lif wife^ learmg her resdii^ akne in the house wUch 
WfiLiiryy b^ htA ocdipied With her dining the corertuie. After being 
1^,^ daiertedy Mhw Ford oonsohed ho' attorne js (the plaintifis) as to 
the best means to adopt to obtain her hosband's letnin. They 
erentnall J, after Tain] j endeaToniing to indnee him to Fetnm 
bf other meana^ recommended the institntion of a suit for restita- 
ticm of ooojogal rights. A citation was iaBoed, in aoooidanoe with 
their adrice, on the 4th of Jannarr, 1867, and sabBeqaentlj a 
decree tar alimony pendente lite was made. Before the snit came 
to a hearing the hnaband died, and no decree, therefore, was eyer 
pronoanced« One item in the phuntiffi>' IhII was for the taxed 
costs of and for the expenses preliminary to this snit. 

Prerions to the marriage Ford had made a yerbal agreement 
with his wife to settle her own property npon her, bnt no settle- 
ment was afterwards executed. At one of the consultations with 
counsel, held whilst the suit was in progress, it was suggested that 
specific performance mighty perhaps, be obtained of this yerbal 
agreement for a settlement. The plaintiffs took the opinion of 
an equity counsel on the matter, and a second item of their bill 
was for the expenses incurred incidental to obtaining this opinion, 
and the fee for the opinion itself. 

After Mrs. Ford had been deserted, seyeral tradesmen, who had 
from time to time supplied her with necessaries, demanded pay- 
ment from her. She consulted the plaintiffs as to the proper 
course to adopt with respect to these claims. They adyised her 
on the subject, and communicated with the tradesmen, referring 
thorn to Ford for payment. They also wrote to Ford's attorney, 
to inform him of the demands which had been made on Mrs. Ford, 
and, in tlio result. Ford paid what was due. A third item of their 
bill consisted of charges made relating to the work done by them 
with reference to these tradesmen's bills. 

A fourth item was for the expenses of preyenting a distress 
being made by the landlord for rent in arrear, on the furniture of 
the house occupied by Mrs. Ford. The plaintiffs gaye notice of 
the landlord's intention to distrain to the husband's attorney. 
Tho rent was in consequence paid, and the furniture, which be- 
longed to tho husband, sayed. 

The plaintiffs' whole bill amounted to 99Z., which they now 
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sought to recover from the executors of Frederick Ford. The 1868 
jury found a verdict for 17?. beyond the sum paid into Court. Wilson 
Iieave was reserved to move to enter a verdict for the defendants, ^J^ 
on the ground that none of .the items of the plaintiffs' bill, or, 
at all events, none of the items, except the taxed costs of the 
suit for restitution, were recoverabla The money paid into Court 
more than covered those costs. 

January 23. Lopes moved, pursuant to the leave reserved. 
None of the items are recoverable. A wife has no implied autho- 
rity to pledge her husband's credit for anything beyond expenses 
incurred, whether by legal proceedings or otherwise, to secure her 
against actual personal violence : Brown v. Achroyd, (1) In this 
case it cannot be said that the suit in the Divorce Court was 
" necessary " for that purpose. 

[PiGOTT, B. It was the only mode of obtaining alimony.] 

The wife was not justified in obtaining the means of living 
in that manner. She could pledge her husband's credit for 
necessaries, but not for the legal expenses of obtaining a fixed 
provision for herself. In Ladd v. Lynn (2), the expenses of pre- 
paring a deed of separation were held not to be necessary to the 
wife, and there Lord Abinger, C.B., says (3): "The rule as to 
necessaries, for which a husband is liable, means such things as 
are necessary for the sustenance or protection of the wife." 

[Kelly, C.B. This case is very different from one in which a 
deed of separation is voluntarily assented to by both husband and 
wife.] 

Secondly. Assuming the actual taxed costs are recoverable, the 
remaining items are not. It cannot be that a wife can charge her 
husband with the cost of obtaining a legal opinion on an ante- 
nuptial agreement. Then as to the items relative to the trades- 
men's bills and distress, Mrs. Ford wm not justified in getting 
legal advice. The tradesmen should have been left to their proper 
remedy against the husband, and the distress have been allowed to 
take its course. 

Eelly, C.B. I am of opinion that there should be no rule in 
(1) 5 E. & B. 819. (2) 2 M. & W. 265. (3) 2 M. & W. at p. 267. 
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18€8 this case. There does not appear to be any direct authority to the 
WiL603r effect that a wife is not entitled to take legal measures, in order to 
FoBD procure subsistence and a restitution of conjugal rights, in case her 
husband has deserted her, and we have therefore to consider the 
point upon principle alone. Now, here the husband, having pos- 
sessed himseK of all liis wife's property, deserts her without 
notice; leaving her in the house in which she had been living 
with him, unprovided with money or the means of subsistence. 
Under these circumstances, the questioB suggests itself to our 
conmion sense, what was the deserted wife to do ? The most obvious 
step she could take was to procure, if possible, the return of her 
husband. She attempted to do so by letters, and by every means 
in her power. All was in vain. He never returned, and then she 
took the only step which was left open to her. She instituted 
legal proceedings to compel his return ; proceedings for a restitu- 
tion of conjugal rights. It became necessary for her, in order to 
institute the suit, to consult her attorneys, and I am of opinion 
that the costs and all reasonable expenses so incurred, prelimi- 
nary to the institution of the suit, as well as the expenses of the 
suit itself, were " necessaries " for her, and were incurred by her 
properly and for a lawful purpose. 

Next^ with regard to the second item, it appears that before 
Mrs. Ford's marriage a verbal arrangement for a settlement had 
been made, but no actual settlement had ever been executed. 
Here i^ain the question naturally arises, what course could she 
properly adopt to obtain her subsistence after desertion? One 
mode of proceeding was by the institution of the suit for resti- 
tution ; but it was suggested at a consultation held in reference 
to that suit, that the settlement might perhaps be capable of legal 
enforcement She could not be expected to know herself what 
the effect of the verbal arrangement was, and accordingly she con- 
sulted her attorneys. They, being themselves doubtful on the 
matter, laid it before counsel, and it is the expense of obtaining 
counsel's opinion which is objected to. But I think the expense 
was in every way necessary to her. It was incurred in order 
that she might ascertain whether or not she was entitled, under 
the settlement, to any money which she could apply to her own 
maintenance after desertion. 
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Then, as to the expenses incurred in reference to the trades- 1868 
men's bills, there is more doubt, because the law being well wilson 
settled that for necessaries supplied to a wife the husband is liable, -pom. 
it might be said that she ought to have left the tradesmen who 
were pressing her to apply to him. Still, we must remember that, 
when a husband deserts his wife, he makes her for many purposes 
his agent, and confers on her an implied authority to do all that is 
necessary and lawful towards obtaining the means of subsistence. 
i\jid in my judgment it was a proper course for the wife to take 
to consult her attorneys before allowing the tradesmen to sue her 
personally. She might have been, I may observe, liable herself 
for some of the articles supplied, in a court of equity, had she 
been possessed of any separate estate, and it was not unnatural or 
improper for her to consult her attorneys in respect of these bills. 
They communicated with the husband's legal adviser, and in the 
event the husband paid what was owing. The cost of consulting 
them, and their subsequent attendances on the tradesmen, are 
therefore, in my opinion, expenses reasonably incident to her con- 
dition and circumstances. 

The point raised as to the sum diarged for advice on the dis- 
tress hardly bears an argument Here was a wife left by her hus- 
band, in a house fitted with his furniture. The landlord threatened 
a distress ; and I think it was really a duty she owed to him to 
do her utmost to protect his goods* She went to her attorneys 
for advice as to the right course to adopt, and their charges in the 
matter are, I consider, necessary expenses. Upon all the points 
raised, therefore, I decide in favour of the plaintiffs, who I think 
were entitled to recover the whole of the items claimed from the 
husbajid's executors. 

Chankell, B. I am also of opinion that there should be 
no rule. The money paid into Court covers the amount of the 
taxed costs of the suit ; but the defendants are, nevertheless, not 
preduded from contesting their liability. I think, however, that 
the expenses incurred were necessaries in the sense that the wife 
may say that she had an implied authority to pledge her hus- 
band's credit in respect of them. What would have been the 
termination of the suit, we cannot tell, for the husband died during 
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1808 its progress. But the wife was entitled to alimony pendente lite. 
Wilson Now, in the case of Brown v. Ackroyd (1), the Chief Justice (2) 

F<MD. places the decision of the Court on the ground that the expenses 
there incurred were to protect the wife from actual violence ; and 
the other learned judges decided on a similar ground. But that 
circumstance by no means satisfies me that many other expenses 
might not be " necessary " to a deserted wife ; and I think, that 
where a suit was instituted, as it was here, for restitution of con- 
jugal rights, and for alimony pendente lite, the expenses in rela- 
tion to it were necessary to her as wife, and such as she was 
justified in incurring. Therefore, I am of opinion that the taxed 
costs are recoyerable against the husband's executors. 

With regard to the other items there is more doubt; but 
still not enough to induce me to differ from the Lord Chief 
Baron. The distress was on the husband's goods, and his wife, 
having been deserted by him, was justified in finding out whether 
they were legally liable to the distress or not; and her law 
expenses incurred with that view were, in my opinion, necessaries 
to her. Then, as to the tradesmen's bills, to which the husband 
afterwards admitted he was liable, by paying them, I think she 
was right in taking legal advice about them. Lastly, I consider 
the claim made in respect to the opinion taken on the verbal 
arrangement for a settlement, with the object of discovering 
whether or not specific performance of it could be had, was also a 
proper one. The plaintiffs, therefore, are entitled to retain their 
verdict 

PiGOTT, B. I am of the same opinion. The husband in this 
case had left his wife without notice, and without a penny to 
live upon. She and her attorneys did their best to make him 
come to some arrangement, but he refused to listen to them. As 
a last resort, her attorneys advised her to go to the Divorce Court, 
and institute a suit for restitution of conjugal rights. Then the 
question is, whether the expenses preliminary to, and incurred in, 
the course of this suit, were necessaries for which she could pledge 
her husband's credit ? Now, the word " necessary " is a relative 
term, and, in considering whether or not these expenses are neces- 

(1) 5 E. & B. 819. (2) 6 E. & B. at p. 825. 
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saries, we must recollect that she did the best she could. The 1868 
cause was terminated by the husband's death, and we have to wilboh 
decide if the attorneys are to lose their costs. I am clearly of pj'^ 
opinion, under the circumstances of this case, that they are entitled 
to recover them from the executors of the husband. 

Whether the expense of consulting counsel on the effect of the 
Terbal arrangement for a settlement^ is recoverable, is more 
debatable; but, upon the whole, I think it was necessarily 
incurred. The step was taken in consequence of a suggestion at a 
consultation, during the preliminary proceedings in the divorce 
snit; and was, under the circumstances, quite justifiable. The 
costs relative to the distress I also think recoverable. The goods 
in the house belonged to the husband, and when they were 
threatened the wife consulted her attorneys, who informed the 
husband's attorney. The rent was in consequence paid, and the 
distress was saved. The whole transaction, therefore, was for the 
husband's benefit. As to the remaining items of the bill, there 
may be a doubt as to several of them, but, upon the whole, I am 
of opinion that the verdict was rightly entered for the plaintiffs. 

Bule refused. 
Attorneys for defendants : Bower it CoUan, 
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County Court — Ajppeal — Abandonment of portion of Claim — 13 & 14 Vict. 

e, 61, 8, 14. 

In a county court plaint the particulars showed a claim for the balance of a sum 
of 54Z., reduced by various deductions to 191. 12s. ; but, by a miscalculation apparent 
on the face of the particulars, one of the items of deduction was stated at 111. ?«., 
instead of 101. Is. At the request of the defendant, who wished to appeal, but 
against the will of the plaintiff, the judge amended the particulars by inserting the 
real balance, viz. 201, 12«., but permitted the plaintiff to abandon the excess, and 
a verdict was found for 19Z. 12». : — 

Edd^ that the plaintiff could not abandon the excess so as to deprive the 
defendant of his right of appeal. 

Case on appeal from the Leeds County Court. 

The plaintiff sued the defendant for 19Z. 12a., the balance of an 
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1867 account of 54Z. In the particolars of claim various items of de- 
NoBTH duction were stated, which, as carried out in the particulars, 
HoiIoTi). re^ttced the amount from 54Z. to 191, 12a. ; but among these items 
was the following : — " 23 zinc cases at 9s., 101. Is.,** the true calcu- 
lation making the item 117. ?& The learned judge ruled, in 
opposition to the defendant's contention, that there was evi- 
dence to go to the jury in support of the plaintiffs claim, and 
what then occurred is stated in the following paragraph of the 
case: — 

" The defendant's counsel then called the attention of the judge 
to an error in calculation in the particulars of the plaintiff's claim, 
which, if truly added up, shewed the claim to amount to 207. 12s., 
instead of 197. 12^. as delivered, and required the judge to amend 
the same accordingly. The plaintiff's attorney objected to any 
such amendment being made, but the judge ordered the correction 
to be made and the amount claimed to be increased to 207. 12a., 
[thus giving a power of appeal under the 13 & 14 Yict c. 61, 
s. 14.] The plaintiff's attorney thereupon elected to abandon the 
excess over the 197. 12a., the amount for which the plaint was 
entered. Defendant's counsel objected to this, on the ground that 
such abandonment was made for the purpose of depriving the de- 
fendant of his right to appeal, which he had previously stated his 
intention to exercise; but the judge allowed the plaintiff to 
abandon the excess, and claim only for 197. 12a., the sum origin- 
ally inserted in the plaint note." 

The jury found a verdict for the plaintiff for 197. 12a. ; and the 
judge then, at the defendant's request, stated this case : one of the 
questions for the Court being, whether on the facts stated in the 
above paragraph the defendant had a right of appeal 

Pollock, Q.O., for the defendant, contended that in substance the 
claim was for an amount exceeding 207., and that the defendant's 
right of appeal was therefore vested, and could not be taken away 
by a subsequent abandonment, any more than by the verdict being 
for a less sum than 207. : Dreesman v. Harris. (1) 

/. A. Russell, for the plaintiff, contended that no appeal lay ; in 
form the particulars claimed less than 207., and the plaintiff had a 

(1) 9 Ex. 485 ; 28 L. J. (Ex.) 210. 
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right to abandon the excess when it appeared that he was entitled 
to more than he had supposed. He cited Blowers v. BacJcham. (1) 

[Channell, B. The record as amended shews a claim of more 
than 201. ; how can this be contradicted ?] 

KsLLY, O.B. The defendant is entitled to our judgment. The par- 
ticulars of demand claim the balance of an account. It is true that 
a sum of 191. 128. only is claimed in form ; but the amount really 
claimed is the balance of 54Z., after the deduction of certain items, the 
miscalculation of one of which reduces the claim to the sum named. 
In substance, therefore, it is a claim not to 197. 128., but to 2021 128. ; 
and the plaintiff would have been entitled to have his particulars 
amended so as to enable him* to claim that sum ; such an amend* 
ment would be made as a matter of course. When it is once 
ascertained what the real claim is, the question is settled ; for it is 
impossible to say that the plaintiff can abandon his claim so as to 
deprive the defendant of his right of appeal, which was already 
Tested by the bringing of a claim exceeding 20Z. 

Martin and Channell, BB., concurred. 

Judgment for the defendant. 

Attorneys for plaintiff: iJ. <& W. B. Smith. 
Attorneys for defendant : Hmmst, Son, dt Emmet. 
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STANLEY V. THE WESTERN INSURANCE COMPANY. 
PoUcy—Fire-^Construction--^ Gai''—** Explosion.'' 

A policy of fire insurance contained the foUowiog exception : ^ Neither will the 
oompany be responsible for loss or damage by explosion, except for such loss or 
damage as shall arise from explosion by gas,^ In the premises of the plaintiff 
(the insured), who carried on the business of extracting oil from shoddy, an in- 
flammable and explosive vapour evolved in the course of the process escaped 
and caught fire, setting fire to other things ; it afterwards exploded and caused 
a further fire, besides doing damage by the explosion : — 

Held, first, that the word gas in the policy meant ordinary illuminating coal 
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(1) 20 I. J. (Q.B.) 397. 
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1868 Secondly, that the exemption of liability ibr loss by explosion was not limited 

" ~ to cases where the fire was originated by the explosion, bnt included cases where 

^^ the explosion occnrred in the course of a fire ; and that it exempted the defendants 

Weeteb^t in respect both of the damage from the explosion itself, and of the damage done 

IxsuBAxcE \yy the further fire caused by the explosion. 

Special case stated by an arbitrator in an action upon a fire 
policy on the plaintiff's business premises, effected by ihe plaintiff 
i¥ith the defendants, and containing the following clanse : — 

^ Losses by lightning will be made good by this company, as 
far as where either the building or the effects insured have been 
actually set on fire thereby, and burnt in consequence thereof. 
Xo allowance will be made for any hay, com, agricultural produce, 
or other property which may be destroyed or damaged by its own 
natural heating, nor for any goods which may be destroyed or 
damaged while undergoing any process in or by which the ap- 
plication of fire-heat is necessary; neiiher wiU the company he 
responsible for loss or damage hy explosion, except for stuih loss or 
damage as shall arise from explosion hy gas. This company will 
not be answerable for any loss or damage by fire occasioned by any 
invasion, foreign enemy, insurrection, civil commotion, riot, or any 
military or usurped power whatsoever." 

The plaintiff's business was that of extracting oil from shoddy, 
which is done in the following manner : — ^The shoddy is placed in 
an "extractor," into which is pumped from below bi-sulphide of 
carbon ; this, rising through the shoddy, disengages the oil, which 
flows off, through a hole at the top of the extractor ; the bi-sulphide 
is then drawn off and steam is introduced, which carries off the 
residue of bi-sulphide and oil remaining in the extractor into a still, 
where they are separated ; the vapour which thus passes from the 
extractor would, in chemical terminology, be called a vapour and 
not a gas, being condensible at a temperature above 32'' (viz. 109°) 
Fahr. ; but the distinction between gas and vapour is merely a 
conventional one, though known and recognized by chemists. The 
vapour in question is highly inflammable, and when mixed with 
air in the proportion of one to fifteen is explosive. 

The accident was caused by a leakage in the gaskin (or packing 
of canvas) which lies between the lid and rim of the extractor, 
coupled with a stoppage in the pipe between the extractor and the 
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stilL The vaponr escaping thiongh the hole, took fire at the lamps 
and ignited some matting and bags lying near, and becoming sn£S- 
ciently mixed with air exploded. The explosion blew off the roof, 
and blew down part of the walls ; after which the fire became 
general, and burnt for some time. 

The plaintiff claimed to recover for the whole loss on the ground 
that the yapour in question was gas within the meaning of the 
policy ; or thatj if not, the exception of explosion applied only to 
cases where the fire was originated by the explosion, not where the 
explosion occurred in the course of the fire, and therefore did not 
include the present case. 

The question for the opinion of the Court was, whether the 
plaintiff was, under the circumstances, entitled to recover for the 
damage done by the explosion, or for the damage done by fire 
subsequent to the explosion. 

Quain, Q.C. (B. G. WiUiams with him), for the plaintiff, cited 
Austin V. Drewe (1) ; Everett v. London Asstiranee (2) ; 1 Phill. 
Ins. p. 45 ; 2 Parsons' Contr. 5th ed., p. 416, and the cases there 
referred to ; and St. John v. American Mutual Fire and Marine 
Insurance (3) ; his arguments are suflSciently stated in the judg- 
ment of the Court. 

Eolker (Brett, Q.C., with him), for the defendants, was not 
called on. 

Kellt, CB. The words of the policy are to be construed not 
according to their strictly philosophical or scientific meaning, but 
in their ordinary and popular sense. Now in the ordinary lan- 
guage, not only of men of business, and the owners of property 
(the subject of insurance), but even of scientific men themselves^ 
the explosion in the present case would not be said to have been 
ctiused by gas. It was not, therefore, within the saving to the 
exception, which, indeed, was obviously intended by the parties 
only to refer to gas in the more limited sense of ordinary illumi- 
nating gas. 

Mr. Quain has ingeniously argued that, reading this excep- 
tion together with the preceding exceptions, the real meaning is 
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this; that the company are not to be responsible for any loss 
arising from explosion, provided the explosion is not occasioned by a 
fire already in existence upon the premises ; but» on the other hand, 
if there be already a fire npon the premises so that the explosioii 
is incidental to and is occasioned by that fire, and then lends 
itself to further the fire and so to increase the loss, the whole of 
the damage caused is within the insurance of the policy. But to 
give the instrument this construction would be, in fact, to introduce 
into it words not found there ; while the natural construction of 
the words gives a probable and easily intelligible sense. In 
consequence of the wide-spread and highly mischievous effects 
of explosions, the policy excludes liability for any of their con- 
sequences. If there be a fire, in the course of which an explosion 
occurs, for the result of the fire, unconnected with the explosion, 
the defendants make themselves liable,, but not for any of the conse« 
quences of that explosion. But Mr. Quain further contends that the 
opposite construction should be given to the policy, on the ground 
that where a fire arises, and in the course of the exertions made to 
extinguish it property is destroyed or injured, this loss is covered 
by the insurance against fire. I agree that any loss resulting 
irom an apparently necessary and bona fide effort to put out a fire,. 
whether it be by spoiling the goods by water, or throwing the 
articles of furniture out of window, or even the destroying of a 
neighbouring house by an explosion for the purposes of checking 
the progress of the flames, in a word, every loss that clearly and 
proximately results, whether directly or indirectly, from the fire, is 
within the policy. But that an explosion under those particular 
circumstances would not be within the exception, affords no ground 
for excluding from it this explosion, which arises in a totally 
different mode, and to exclude which would almost amount to 
expunging the clause altogether from the policy. 

It remains only to point out the principle on which the arbitra* 
tor will have to ascertain the b'ability of the defendants. (1) If it 

(1) The arbitrator had only found fire after the explosion wai due to the 



the amount of the damage by fire 
before explosion, the amount of damage 
by fire both before and after, and the 
amount of damage by the explosion 
itself; but not the extent to which the 



explosion itself, or only to the extension 
of the fire previously existing ; for the 
purpose of ascertaining this, the case 
was remitted to him. 
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should appear, from further inquiry, that any portion of these pre- 
mises or property has been destroyed or injured by reason of the 
original fire, or any subsequent extending of that fire unconnected 
idth the explosion, and the amount of such loss exceeds the sum 
paid into court, the plaintiff is entitled to a verdict for that sum. 
But if it should turn out that the whole loss occasioned by the 
original fire is met by the sum paid into court, and all the remain- 
ing loss arose from the shock of the explosion, or from a fire 
occasioned by the explosion, and from that only, the verdict ought 
to be entered for the defendants. 



1868 



STAinJEY 

Western 

Insurance 

Company. 



Martin, B. I am of the same opinion. It seems to me that 
the question depends entirely on the words in the policy beginning 
Tvith "neither" and ending with "gas;" and that they are to be 
eonstrued without reference either to the preceding or subsequent 
condition. They are to be construed according to their natural 
meaning, and as ordinarily understood by mankind. There is 
nothing to qualify the word " explosion," and I apprehend, there- 
fore, that the company bargain, and the insured agrees with them, 
that they are not to be responsible for any loss or damage by 
explosion. The clause is exceedingly simple, and we should not 
be justified in aidding words to give it the most artificial meaning 
which Mr. Quain contended for. Next, what is the meaning of 
^ gas ?" I apprehend it means gas as ordinarily understood by 
mankind, and not as the word may be used in works of art. With 
respect to the extent of the damage I should say that, even if the 
consequence of the explosion was to create a concussion that caused 
the existing fire to bum more strongly than before, that would be 
a loss by fire within the policy and not within the exception, but 
that as to what was caused by the explosion, the defendants are 
not liable. But if the plaintiff cannot distinguish the one from 
the other, that misfortune must fall on him and not on the defen- 
dants. 



Chai^nell, B. I am of the same opinion. The gas in question 
is not illuminating gas, either oil gas or coal gas. These gases are 
used of necessity. I say necessity with reference to the exigencies 
of the ordinary business of life ; and they are such as the parties 
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1808 must haye had in their minds as essential to the carrjing on of any 
BtAShKT &cioTy or businesB. It is to snch tiiat the proyision rehites. 



•. 



Case remitted to arbitrator vrith opinion of the Court. 

Attorneys for plaintiff: Sliarpe, Parkers, A Co. 
Attorneys for defendants : Shaw dt Tremdlenyfor Blair dk Binneif, 
Manchester. 



Jen. 23. BENGE v. GILPIK. 



Copyhold'-'Surrmder to Joini TenanU — Admittance ijf one Surrenderte-^Bi^ 
daimer by othen h^ore admittanee — Time for Ditdaimin^ — ^ff^ ifpreviaM 
ads of ownership — Lord's Fine. 

A diBclaimer by two out of three joint tenants^ snrrenderees of oertain copyhold 
lands belonging to a manor, executed hefore the admittance of the remaining joint 
tenant, but after the exercise by all the three of Tarions acts of ownership over 
the estate, is yoid, and the lord is entitled to a fine as upon the admittance 
of aD. . 

Special Case. 

The plaintiff is lord of the manor of Eelsale, in the county of 
Suffolk. At a court duly held for the manor on the 31st of 
October, 1838, Stephen Capon was admitted a customary tenant 
of certain lands holden of the manor. He afterwards sold these 
lands to George Cuddon, to whom, however, no surrender passed 
and who was not admitted tenant on the court rolls. On the 
1st of September, 1864, Capon, at the instance of Cuddon, sur- 
rendered the lands to the use of John Feltham, Samuel Hayhurst 
Lucas, Bobert Ingham, and Charles Gilpin (the defendant), in 
consideration of 13,000?. advanced by them to Cuddon. The sur- 
render was conditioned to be void, if Cuddon paid the sum 
advanced with interest on the SOth of April next ensuing, other* 
wise to remain in force. It was duly enrolled on the 6th of 
September, 1864, at the request of the mortgagees. Cuddon 
having made default in payment of the money advanced, and 
thereafter John Feltham having died, the surviving mortgagees 
and one John Whetham, in whom Feltham's interest had vested in 
^^^79 S^y^ notice to the tenants in possession of the estate com* 
prised in the conditional surrender to pay them the rent then doe* 
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The notice was not obeyed, whereupon Lucas, Ingham, and Gilpin 1868 
(the legal owners of the property) in June, 1865, brought an Beice~ 
action for the recovery of the rents which thenceforward were 
duly paid. In the spring of 1866 the property was advertised 
for sale by public auction by order of the mortgagees. Shortly 
afterwards, on the 14th of April, 1866, Lucas and Ingham exe- 
cuted a deed of disclaimer, whereby they ^' disclaimed, released, 
and quitted claim unto Charles Gilpin, his heirs, &c., according to 
the custom of the manor," all the premises included in the sur- 
render. On the 16th of April the sale took place. It was ratified, 
and the receipt of the deposit money was acknowledged by the 
auctioneer who was expressed to be acting as agent for the 
Tenders, Lucas, Ingham, Gilpin, and Whetham. 

After the disclaimer and sale, an application was made to the 
steward of the manor to admit Charles Gilpin, the defendant, as 
sole tenant, to enrol the deed of disclaimer and to assess the fine 
as on the admittance of a single tenant. The steward declined to 
enrol the disclaimer, but offered to admit any one of the mort- 
gagees, and on the 21st of January, 1867, the defendant was duly 
admitted. 

The question for the opinion of the Court was, whether the 
fine payable was to be calculated as on the admittance of one 
tenant only, or as upon that of three or of four tenants. If payable 
as on the admittance of one only, a verdict was to be entered for 
the defendant. If as on the admittance either of three or of four, a 
verdict was to be entered for the plaintiff either for 969Z. ISs. Sd., 
or 1136/. 5a. 5^(2., as the case might be. 

Jan. 22, 23. Sir J. B. Karddke, A. G. ( Waley and Lopes with 
him), for the plaintiff. In the absence of a disclaimer, the admit- 
tance of one joint tenant is the admittance of all. The question 
liere therefore is, whether this disclaimer was valid ? It was exe- 
cuted after many acts of ownership had been done by the sur- 
renderees disclaiming, and was too late. A disclaimer, in order to 
be good, must be executed before anything has been done to accept 
the estate : Shep. Touchstone by Preston, 7th ed. p. 70 ; Thomson v. 
Ijeaeh (1) ; Nieloson v. Wordsworth (2) ; Staeey v. Elph (3) ; Begbie 

(1) 2 Ventris, 198. (2) 2 Swanst. 365. (3) 1 My. & K. 195. 
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IMS T« Oroct (1); Doe d« C&ficf^9 T. flofTM. (2) And thk rale applies 
Bbscb eqnallj to oopjrholds and to freeholds. In the fonner case the 
QfJ^ admittance relates back to the soiiender, and mnst be pnisaant 
to iL Bodi together make bat one oonyeyanoe, of which the 
subrtanee is the sorrender: Boe d. Nodm t. Qriffi&B (3); VoMghan 
d Athim T. AikinB (4) ; Doe d. Benninffitm t. JSoZL (5) Where, 
therefore, the persons to whom the sarrender was made do not 
immediately^ or before interfering with the estate, disclaim, they 
cannot afterwards, by merely executing a disclaimer, depiire the 
lord of the fine he would otherwise receire on the admittance of 
one of their number. 

The case of Lord WeHedey y. Wiihen (6) is not an authority for 
the defendant There there was a derise of copyhold to three 
persons in fee, who were also named executors. The three proved 
the will, and then two released their estate to the third that he 
might be admitted alone. It was held that this release (being 
before admittance) operated as a disclaimer, and that it was one 
which the two executors were entitled to make. The &ct of all 
three having acted as executors did not preclude them from doing 
so. But in that case the disclaiming executors had done no act to 
signify the acceptance of the copyholds, and nothing was decided 
except that an acceptance of personalty was not inconsistent with a 
renunciation of realty. An estate cannot be forced on any one 
against his will ; but if he in any way ^ takes to " it, he cannot after- 
wards repudiate it. In Preston on Abstracts, vol. 2, p. 226, it is said : 
" In copyhold titles it is frequently of great convenience that when 
several persons are named as joint tenants, 'and a fine on admission 
would be increased on account of the number of tenants, all of 
thorn except one should, when this may be done without prejudic- 
ing the execution of the trusts, release to that one or disclaim in 
his favour, so as to make him sole tenant" There is no objection 
to such a course, but it must be adopted before the trustees have 
exercised their trust, otherwise it cannot deprive the lord of his 
right to a fine as on the admittance of all. In this case, therefore, 
the lord is entitled at all events to a fine in respect of all the 
surviving mortgagees. 

(1) 2 Bing. N. C. 70. (4) 5 Burr. 2764. 

(2) 16 M. & W. 517. (5) 16 East, 208. 

(3) 4 Burr. 1952. (6) 4 E. & B. 750. 
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[The claim of a fine for the deceased mortgagee was aban- 1868 
doned.] ^Benot 



MeUish, Q.C. (Beresford with him), contra. There is a difference 
between copyhold and freehold property. In the latter, the estate 
passes immediately on the execution of the conveyance to the 
grantee : in the former, there is nothing but an inchoate estate in 
the grantee until admittance. Thus no release by one joint tenant 
to another can be made before admittance : Mortimore's Case (1) ; 
Preston on Abstracts, yoL 2, p. 30. No legal estate passes 
by the surrender, although when the admittance does take 
place it relates back to the surrender: Scriven on Copyholds, 
4th edition, voL 1, p. 140. Until admittance, however, there 
is no interest which the law can recognise : Berry v. Oreetve (2) ; 
Doe d. Shewen v. Wrooi (3) ; Doe d. Tojield v. Tojield. (4) It 
follows that an act of ownership, whilst in the case of freehold 
it would be incidental to the estate and prevent disclaimer, in the 
case of copyhold is in law a mere trespass. If the disclaimer relied 
on is invalid, the result will be that, although the joint tenants 
have too little estate to release, they have too much to disclaim. 
It is, in truth, quite immaterial what acts of ownership are done 
previous to admittance. They are of no effect, because until 
admittance there is no legal estate in the surrenderees to which 
they can relate. There is no injustice to the lord in this con- 
struction, and the fine payable is in accordance with the principle 
laid down in Wilson v. Hoare. (5) 

With regard to the acts of ownership relied on, first, the request 
to enrol the surrender was simply to give notice to any subsequent 
incumbrancer ; second, the notice to pay rent was ndt given on 
behalf of the surviving mortgagees only ; it was also on behalf of 
the representative of the deceased joint tenant, who could not 
have any legal interest. Moreover, it was primarily for the pro- 
tection of the mortgagees, and not for the purpose of asserting 
ownership. The mortgagor himself had only an equitable title. 
Third, the advertising the premises for sale was also both in the 
name of the surviving mortgagees and of the representative in 

(1) Hetley, 150. (4) 11 East, 246. 

(2) Cro. Eliz. 349. (5) 2 B, & Ad. 350. 

(3) 5 East, 132. 
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1868 efqnitj of Felthaniy and the auctioneer professed to act as the 

BncB agent of all. 

GzLPiir ^*^ ^* ^' •^^*^8^<^> ^ ^'9 ^ rsply, was stopped. 

Eellt, C.B. I am of opinion that tbe plaintiff is entitled to a 

fine on the admittance of this tenant as upon the admittance of all 

the three joint tenants. The claim originally made in respect of 

the fourth has been abandoned. The facts of the case are very 

clear. A person named Cuddon, being equitably entitled to 

certain copyhold property, mortgaged his interest to four persons, 

and the mortgage was in the fonn of a surrender to their use, 

whether as trustees or otherwise. One died after the surrender, but 

previously the mortgagees had called on the steward of the manor 

to enrol the surrender, and it had been etiroUed accordingly. 

Then, the rents of the occupying tenants being in arrear, the three 

joint tenants gave the occupiers notice to pay their rents ; and on 

another occasion gave directions and advertised the property for 

sale. The notice to pay rent having been disregarded, actions to 

recover what was due from the various tenants were brought in 

the name of all three surrenderees. 

We now come to the execution of the disclaimer, whereby two 
out of the three joint tenants disclaimed their rights to the third 
who then claimed to be admitted ; and, on the landlord demand- 
ing a fine from all the three, the two who bad disclaimed denied 
their liability, and insisted that they were not bound. Now, prima 
facie, the admittance of one joint tenant would operate as the admis- 
sion of all his co-tenants, and the lord would be entitled to demand 
a fine in respect of each. But in this case it was contended that 
he cannot be so entitled, inasmuch as two out of the three joint 
tenants had disclaimed, and it is argued that they had a power to 
disclaim, although they had acted as owners of the property in 
demanding rents, in advertising the property for sale, and other- 
wise. Is this a valid proposition ? It is admitted, or if not, it is 
my clear opinion, that the disclaimer was absolutely void as re- 
gards the beneficial ownership of the surrenderees, or as regards the 
duties and liabilities of all or any of them as trustees. It is plain 
that these three persons remained equitable owners of the property, 
and equally charged with the execution of any trusts concerning it ; 
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and the question is, whether this disclaimer, void as it is as respects ises 
the equitable interest of the surrenderees and as respects their Bnri^ 
trust-duties or liabilities, is nevertheless valid so as to deprive the 
lord of a fine for each joint tenant 

Now it is clear that there is a reciprocity between a lord of a 
manor and a tenant. The tenant (the surrenderee) has a right to 
call on the lord to admit him, and it cannot be that whilst the lord 
mud admit him, he is to have no rights of his own, no power to 
possess himself of the rents and services incidental to copyhold 
tenure, if not to compel the tenant's admission. On the contrary, 
the parties enjoy reciprocal rights. Thus these three surrenderees 
on their side have an undoubted right to enforce admittance. The 
lord, on his side, has a remedy, though not of the same description. 
If the premises are empty, he can seize quousque, and directly the 
admittance of one of several joint-tenants actually takes place, it 
operates, in the absence of any special circumstances, as the 
admittance of all, and he is entitled to a fine the same in amount 
as if all had been admitted. 

But then it is said that the obligation of two out of these three 
surrenderees was ended by the disclaimer. This leads us to 
inquire when and how that disclaimer was made. The surren- 
derees, we find, before it was made, did all that owners, whether 
trustees or beneficially entitled, could do, and after all the various 
acts of ownership to which I have referred were done, two of them 
execute a disclaimer. I am of opinion that, imder these circum- 
stances, it was void. A disclaimer, to be worth anything, must be 
an act whereby one entitled to an estate immediately and before 
dealing with it renounces it ; whereby, in effect, he says, *' I will 
not be the owner of this property." But for a person who has 
already possesaed himself of an estate and acted as its owner, to 
come and say *' I will not be its owner," is really a contradiction 
in terms, and I think the attempt to escape a fine by such means 
must be unsuccessfid. ^ 

As to authority, it seems that there is no direct decision that a 
disclaimer so executed is void against the lord as it clearly is for 
all other purposes. The case of Lord Wdledey v. Withers (1), 
however, so fSetr as it bears on the present case at all, is rather in 

(1) 4 E. & B. 750. • 



GiLPDr. 



82 OOUBT OF EXGHEQUEB. [L. B- 

1868 faTonr of ihe plaintiff than the defendant. There four persons were 
entitled to real and personal property nnder a will, as doTisees and 
execators. Three of the four took ont probate and assomed the 
character of executors. Bat as to the copyhold estate comprised in 
the will, two of these three, from the time of the testator's death, 
rejected and renounced it. They did no act whatever whence it 
might have been inferred that they had taken the estate on them- 
selres, and in due time they executed a disclaimer. That was, 
howeyer, a disclaimer in its true and proper sense. Ko man is 
bound to take an estate against his will, and they never had taken 
it. Then it was contended that, having assumed the office of 
executors, they had no power to discJaim as to the copyhold pro- 
perty, but were bound to take it as well as the personalty. Sut 
if two persons are made executors and trustees of realty, there is 
no reason why they should not act as to the personalty, and 
renounce as to the realty ; and it was on this ground that the 
Court held the disclaiming executors were not bound to pay any 
fine on the admittance of their co-executor, who was to be treated 
as sole devisee. 

It is to be noticed that in the present case there was a rdease as 
well as a disclaimer, and, in form, the instrument no doubt might 
operate as either. However, though that is so, until the joint- 
tenants have been admitted, until they have acquired a legal title, 
there is no estate on which the release can operate. That is shown 
by the authorities, and indeed may be inferred from the decision 
of Lord WdUdey v. Withers (1), where the instrument executed 
was in fact a release, but having been executed previous to admit- 
tance, the Court acting on the principle '^interpretatio chartanim 
benigne facienda est ut res magis valeat quam pereat^" held it to 
be equivalent to a disclaimer. 

Upon principle and authority, therefore, I am of opinion that, 
where an instrument like that we are now dealing with is executed 
under circumstances such as appear yi this case, it is invalid to 
disentitle the lord to the fine to which he would otherwise be 
entitled. By this decision I do not wish to be considered as in any 
way impeaching the high authority of Mr. Preston. It may be 
often a very wise thing for all but one of several devisees in trust 

(1) 4 E. & B. 760. 
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to disclaim, and thus save the fines which would otherwise be pay- 1868 
abla But that course can only be properly taken when the trusts bencb 
in the will are immediately on the production of the will accepted qilpik. 
or rejected. If rejected by all but one, that one remains thence- 
forth the sole devisee, and alone liable to the fine. But here all 
the three surrenderees had acted conjointly almost up to the time 
of action brought, and that being the case I think we ought to 
hold that the lord was entitled to a fine in respect of all the three. 

CHAimELL, B. In this action the lord of the manor of Kelsale 
seeks to recover certain fines which he alleges to be due to him on 
the admittance of the defendant. In the early stage of the con- 
troversy he appears to have preferred a claim founded on an admit- 
tance of all four surrenderees ; but one of the four being dead 
before admittance, no claim is now pressed in respect of him. 
The question, therefore, stands thus: — It the lord of the manor 
has a right on the admittance of the defendant Gilpin to the same 
fine as upon an admittance of all the three surrenderees, he will 
be entitled to our judgment If, on the other hand, only a single 
fine is payable, our judgment must be for the defendant. 

The case has raised some questions not often discussed in this 
Court Now, I am ready to admit that in many respects there are 
important differences between copyhold and freehold tenures. But 
I am of opinion that there are none which prevent us from giving 
judgment for the lord in this case. Some points are clear, and to 
these I will first refer. It is clear, for instance, that the title of 
the tenant upon admittance relates back to the surrender. The 
surrender has no operation against the lord without an admittance. 
And looking at the question in that point of view, the matter to be 
decided is whether the admittance in this case was in point of law 
that of one person only or of three. If of one only, then the de- 
fendant, as I have said, must succeed ; but if, though on the appU- 
cation of one, it was in point of law the admittance of three, then 
the lord is entitled to the whole amount he claims. 

Again, I accede to the argument that surrenderees of a copyhold 
estate are merely — ^in one sense — equitable owners. The title 
naade by surrender may be good as between surrenderor and sur- 
^nderee, but the surrenderee has before admittance no legal estate. 
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1M8 This circumstance causes the only difficulty I feel in the ease, 
^ggcz l>ecaiMe> as Mr. Hellish pointed ont, in the case of ordinary free- 
^' hold property 9 the grantee takes an immediate legal estate, whereas 
in the case of copyhold he does not. As surrenderee he has an 
equitable interest only. Still there can be no doubt that when 
these three surrenderees requested to hare the surrender enrolled, 
and when it was enroUed, there was an estate of some description 
in them as joint tenants. Then^ applying the rule that an admit- 
tance relates back to the surrender, and considering that the sur- 
render was to the surrenderees as joint tenants, the admittance 
turned the estate of all of them into a legal estate ; and had this 
estate been freehold, if the grantees had done any act acknow- 
ledging ownership and had acted as owners, they could not have 
disclaimed. They might haye executed a release but not a dis- 
claimer. 

Is, then, the document on which the defendants rely, a valid 
disclaimer? Admitting the distinction between copyhold and 
freehold estate, I think that the acts of ownership exercised pre- 
vious to the disclaimer estop the surrenderees from setting it up 
for their own benefit. Then, apart from the disclaimer, the admit- 
tance of one joint tenant is the admittance of all his co-tenants, 
and relates back to the surrender. Here the surrender was to all 
three defendants, and unless any of them had got rid of the estate 
so passed to them, they all remained joint tenants under the sur- 
render until the admittance, and the admittance of obe of them 
was the admittance of all. The lord, therefore, is entitled to the 
fine he claims in respect of all the three. 

Judgment for the plaintiff to enter the verdict 
for 969/. 13a. 3d!. 

Attorneys for plaintifi': Oregory, Bowdiffe, & Bawle. 
Attorneys for defendant : Davidson, Carr, & Bannister. 
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MUDGE v. BOWAN, 1368 

Bankruptcy^ — Husband and Wtfe — Separation Deed — Covenant to pay Annuity •'««• 28. 
during separation — Contingency — 12 <fc 13 Vict, c. 106, ». 175 — 2^ & 25 
Vict. e. 134, «. 154. 

By a deed of separation a husband covenanted to pay an annuity to his wife by 
quarterly instalments, the annuity to cease in the event of future cohabitation by 
mutual consent :—* 

Held, that this was not an ** annuity" provable under 12 & 13 Vict. c. 106, 
s. 175, nor a liability to pay money under 24 & 25 Vict, a 134, s. 154. 

Declaration by the trustee of the wife of the defendant for 
unpaid instalments of an annuity coyenanted to be paid by the 
defendant to the plaintiff, under a separation deed* 

Plea : Bankruptcy. Issue. 

The deed, after providing for the pa3rnient of the annuity in 
quarterly instalments, declared, that in case the defendant and his 
wife should at any time thereafter, with their mutual consent, 
come together and cohabit as man and wife, then and in such case 
and fi^m thenceforth the annuity should cease to be payable. 

At the trial in the Liverpool Passage Court in October, 1867, 
before the Recorder (sitting for the Assessor), it appeared that some 
of the instalments sued for had accrued due before, and some after, 
the defendant's bankruptcy. A verdict was entered for the plaintiff 
for so many of them as had accrued due since the bankruptcy, 
with leave to move to enter a verdict for the defendant on the 
ground that the whole claim was provable under the bankruptcy, 
and that the order of discharge was therefore a bar to the recovery 
of any part of it 

The Bankruptcy Act, 1849 (12 & 13 Vict c 106), s. 175, enacts 
that, " any annuity creditor of any bankrupt, by whatever as- 
surance the same be secured, and whether there were or not any 
arrears of such annuity due at the bankruptcy, shall be entitled to 
prove for the value of such annuity, which value the Court shall 
ascertain, regard being had to the original price given for such 
annuity, deducting therefrom such diminution in the value 
thereof as shall have been caused by the lapse of time since the 
grant thereof to the date of the fiat or the filing of the petition for 
adjudication of bankruptcy." 
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1868 The Bankruptcy Act, 1861 (24 & 25 Vict, c- 134), s. 154, 

Htjdge enacts that, *^ if any bankrupt shall at the time of adjudication be 
g^^ liable by reason of any Contract or promise, to pay premiums upon 
any policy of insurance, or any other sums of money, whether 
yearly or otherwise, or to repay to or indemnify any person against 
any such payments, the person entitled to the benefit of such 
contract or promise may, if he think &t, apply to the Court to set 
a value upon his interest under such contract or promise, and the 
Court is hereby required to ascertain the value thereof, and to 
admit such person to prove the amount so ascertained and to 
receive dividends thereon." 

In Michaelmas Term a rule was obtained, in pursuance of the 
leave reserved, against which 

January 28. 22. G. WiUiams shewed cause ; first, the arrears 
subsequent to the bankruptcy were not provable under 12 & 13 
Vict. c. 106, s. 175. The annuity in this case is not within the 
meaning of that section. Parker v. Ince (1), is an express autho- 
rity on the point. In that case Martin, B., says :— (2) " It is quite 
idle to suppose that any value can be put upon such an annuity. 
How can you calculate whether a man and his wife will come 
together again ? Their doing so depends on a thousand circum- 
stances it is impossible to estimate." The section contemplates 
annuities, the duration of which is capable of present calculation, 
and for the giving of which a sum of money is paid down. 

[Channell, B. In Ex parte ParraM (3) an annuity, payable 
during the time that the annuitant superintended some salt works, 
which might however be discontinued either by the brine not 
flowing, or by the pits being forfeited, was held to be within the sec- 
tion.] 

In that case the annuity was sufiiciently defined to admit of its 
being calculated. Secondly, this claim is not a " debt payable on a 
contingency " within 12 & 13 Vict c. 106, s. 177, nor a liability to 
" pay money on a contingency " within s. 178 of the same act, 
MitcaJfe v. Hamon. (4) [This point was conceded on the part of 

(1) 4 H. & N. 53 ; 28 L. J. (Ex.) 189. (3) 1 Deac. 696. 

(2) 28 L. J. (Ex.) at p. 192 ; 4 H. (4) Law Rep. 1 H. L. 242. 
& N. at p. 63. 
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the defendant]. Thirdly, it is not within 24 & 25 Vict c. 134, s. 154. 1868 
The '^ other sums of money " there mentioned must be sums mldqc 
similar to premiums on a policy of insurance. The object of the .rqwan. 
section was to relieve the debtor from any liability to pay 
premiums. It was not intended to release him from an obligation 
such as the present. [He also cited Saunders v. Best (1) ; Oeneral 
Discount Company v. Stokes, (2)] 

Charles BusseU in support of the rule. First, to bring an 
*" annuity " within 12 & 13 Vict c. 106, s. 175, it is not necessary 
that it should be granted for a pecuniary consideration : Ex parte 
Annandale (3), a case decided under 6 Geo. 4, c 16, s. 54, where 
the words are substantially the same as in s. 175. Any annuity 
capable of calculation is within the section. In Ex parte Parratt (4), 
the time for which the annuity would endure was as uncertain as 
here ; so also in Ex parte Van Heytheysen (5) where the annuity 
was payable on the contingency of marriage. The calculation need 
not be accurate. 

[Kellt, C.B. The contention on the other side is, not that an 
accurate calculation cannot be made, but that any calculation is 
absolutely impossible.] 

There is nothing impossible in estimating the present value of an 
absolute covenant to pay an annuity with a defeasance that it 
shall terminate under certain circumstances. It is the covenant 
which has to be valued, and the only element of uncertainty is in 
the proviso ; and it was at least as difBcult in Ex parte Parratt (4) 
to estimate the chance of the brine stopping or the pits being for- 
feited, as it would be in this case to estimate the chance of the 
parties living together by mutual consent In Parker v. Inee (6), 
the covenant was not to pay an annuity simpliciter, but a sum of 
money to be made up to an annuity of a certain value, after taking 
a variety of circumstances into account, and it was that which was 
treated by the Court as the insuperable element of uncertainty. 
The effect of the proviso in the deed was only incidentcdly touched 
upon. Secondly, the words " other sums of money " in 24 & 25 

(1) 17 0. B. (N.S.) 731. (4) 1 Deac. 696. 

(2) 17 0. B, (N.S.) 765 ; 84 L. J. • (5) 1 Deac. 360. 

(CP.) 26. (6) 4 H. & N. 53 J 28 L. J. (Ex.) 189. 

<3) 2 Mont. & A. 19. 
Vol. m. I 3 
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1868 Vict. c. 134^ 8. 154, are not to be taken to apply to matters stticdj 
MuDOE ejnsdem generis nith preminms on policies of insurance. The 
Bowjjr« policy of the law has recently been to release the debtor from 

obligations of every kind, and the section should therefore be 

oonstmed liberally. 

Kellt, C.B. This case is by no means fiee from difficulty. It 
is no doubt the general object of the bankruptcy laws to set a 
debtor fi:ee from every kind of liability, capable of valuation, to 
which he may be subject, whether his liability depends on a contin- 
gency or not. But the claim made here against the bankrupt is 
very peculiar. The object of a separation deed, generally, is not 
to secure an annuity to the wife for any definite period, but rather 
to secure to her an allowance for her maintenance so long as the 
separation between herself and her husband shall continue. Ac- 
cordingly there is in this deed, as in most others, a condition that 
the deed shall be void upon the parties mutually agreeing to live 
together again. But we must remember that there is nothing to 
prevent the husband from at any time coming forward and insisting 
that his wife shall once more live with him. Nor, on the other 
hand, is there anything in the deed which would prevent the wife 
from instituting a suit for restitution of conjugal rights. This 
being so, the annuity seems to me to be so uncertain in its nature 
as to be impossible to be valued. In many cases the Conmiis- 
sioner of Bankruptcy may have to deal with contingencies the 
value of which depend on a variety of consideratiouEf, and where 
the valuation is very difficult. But here I am at a loss to see any 
single circumstance upon which a calculation of any kind could be 
based. If the deed could only be avoided by mutual consent, even 
then there would be such a variety of circumstances to be taken 
into account in estimating the value of the annuity granted as to 
make its valuation absolutely or almost impossible. The law can- 
not, in my opinion, have intended to cast such a duty on the com- 
missioner. Moreover, there is always the chance, or rather the 
legal presumption, to be considered that one or both of the two 
parties will do what they ought to do, wholly independent of the 
provisions of the deed. In either point of view, whether we regard 
the possibility of the parties mutually agreeing to come together. 
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or of one or other of them seeking to compel a restitution of 1866 
conjugal rights, the contingency is really impossible to be calcu- Mudok 
lated. I am, therefore, of opinion that the instalments of the kqwak 
annuity which hare accrued due since the bankruptcy are recorer- 
able. This rule must, accordingly, be discharged. 

Mabtin, B. I am of the same opinion. I am satisfied that this 
ease does not come within the provisions of 24 & 25 Yict. c. 134, 
8. 154. There is no similarity between a claim of this sort and 
premiums on a policy of insurance, and the general words used in 
the section must be applied to claims akin in character to premiums 
on a policy. Then, as to 12 & 13 Vict c. 106, s. 175, 1 adhere 
to the view I expressed in Parker v. Inee. (1) This contingency 
depends on an infinite variety of circumstances, into which it is 
idle to suppose a commissioner could inquire. I entirely con- 
cur with the Lord Chief Baron in the general observations he 
has made. The bankruptcy of a man, moreover, has nothing to 
do with the duty incumbent on him to provide for his wife. That 
duty exists just as much after as before his bankruptcy. In any 
view which can be taken of the case, therefore, I think the bank- 
ruptcy of the defendant no bar to this action. The rule must, 
therefore, be discharged. 

Chanitell, B. I am of the same opinion. The tendency of 
recent legislation, and the course of recent decisions, has been to 
free a debtor who becomes a bankrupt from all liability of every 
kind ; but I do not think an order of discharge a bar to such a 
claim as the present. I agree with my Brother Martin that the 
case does not £eJ1 within 24 & 25 Yict. c 134, s. 154. Then 
the question arises, whether it is within the unrepealed provisions 
of the old Bankruptcy Acts ? I think that it is not. At the same 
time I wish to throw no doubt on the correctness of the decision in 
Bk parte Arma/ndale. (2) I quite admit thaty to bring an annuity 
within the act of 1849, it is not necessary to have any actual 
pecuniary consideration. I also feel that in many cases the diffi- 
culty of calculating the present value of contingencies may be very 

a) 4 H. & N. 63; 28 L. J. (Ex.) 189. (2) 2 Mont. & A. 19. 

12 3 
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1868 great, and yet they may be within the acts. But here it appears 
MrDOE to me that the difficulty is insnperable. 
j^^ Bide diseharffed. 

Attorneys for plaintiff: NethersoU dt SpeecJUy. 
Attorneys for defendant : Vizard, Crowder, dk Anstie, 



Jan. 30. RYDER t^ WOMBWELL. 

Infant—Necessaries — Province of Judge and Jury — Evidence. 

Articles of mere luxury cannot be necessaries suitable to the condition of any 
infant. But articles of utility, although luxurious and expensive, may be ; and 
whether they are so or not is a question for the jury in each particular case, sub- 
ject to the control of the Court as to their yerdict 

Per Braxwell, B., articles which are primarily for mere ornament or amuse- 
ment, cannot be necessaries, although they may possibly be turned to a useful 
purpose. 

The phiintiff sued the defendant, a minor, for the price of a pair of jewelled 
solitaires, worth 252., and of an antique silver goblet, worth 15Z. 15«l, which the 
plaintiff knew, when he supplied it, was intended by the defendant for a present 
The defendant was the son of a baronet, with no establishment of his own to keep 
up, and in the enjoyment of an allowance of 5002. a year. The question whether 
these articles were necessaries was left to the jury, who found that they were : — 

Hdd (per Kelly, C.B., and Channell and Pigott, B.B.), that the question was 
rightly left to the jury, but that the finding as to the goblet was wrong. 

Per Bbakwell, B., that neither article was a necessary, and that a verdict for 
the defendant or a nonsuit ought to have been directed. 

At the trial evidence was offered on the part of the defendant, to prove that, 
when the solitaires were supplied, he was already suflBciently provided with 
articles of a similar description. The judge rejected the evidence, as it was not 
proposed to shew that the plaintiff had knowledge of the fact. 

add (per Kelly, C.B., and Channell and Pigott, B.B., Bramwell, B., dis- 
sentiente), that the evidence was properly rejected. 

Declaratiok for money payable for goods sold and delivered. 
The defendant pleaded a plea of infancy, to which there was a 
replication of necessaries. Issue. 

The cause was tried before Kelly, C.B., at the London sittings 
after Trinity Term, 1867, when it appeared that the plaintiff sought 
to recover for the following articles of jewelry, supplied at 
various times to the defendant, a minor : 1st, a pair of crjstal 
ruby and diamond solitaires, 25Z. ; 2ndly, a white glass smellii^g 
bottle, silver mounted and ornamented with coral, peark, and 
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turquoises, 61. lOs. ; Si-dly, an antique goblet, engraven with an iges 
iDscription, 157. 15«. ; and, 4thly, a pair of coral ear-rings, 13Z. 13s. uybbb. 
The gobleti as the defendant told the plaintiff when he ordered it, ^* 
was intended as a present to a nobleman, who was a friend of the 
defendant, and at whose house the defendant had frequently been 
received as a guest. The solitaires were stated to be used by 
persons of the rank of life to which the defendant belonged, as 
sleeve links: they were formed of crystal set in gold, and inlaid 
with diamonds in the form of a horse-shoe, in which the nails were 
represented by rubies. The defendant was the son of a deceased 
baronet, and was in the enjoyment of an allowance of 500Z. a year 
daring his minority. He had not an independent establishment, 
but resided chiefly with his eldest brother or his mother. 

Evidence was offered on the part of the defendant that at the 
time of the purchase of the solitaires above mentioned, he had 
recently bought from other tradesmen articles of a similar descrip- 
tion to a large amount, but it was ruled not to be admissible, as 
it was not proposed to shew that the plaintiff had knowledge of 
the fact. In summing up, the learned judge, who had refused to 
nonsuit, left it to the jury to say whether all or any of the articles 
supplied were necessaries, suitable to the estate and condition 
in life of the defendant The jury found that the ear-rings and 
smelling bottle were not, and that the solitaires and goblet were, 
necessaries. A verdict was accordingly entered for the plaintiff 
for 40L 15«.,* being the price of the solitaires and goblet, with 
leave to move to enter a nonsuit if the Court should be of 
opinion that there was no evidence for the jury that either article 
was a necessary ; or to reduce the damages by the price either of 
the solitaires or goblet, if the Court should be of opinion that 
there was evidence for the jury in respect of one or other of these 
articles only. 

Bultver, Q.O., obtained a rule nisi accordingly, and also for a new 
trial, on the ground of misdirection in this, that the learned judge 
ought to have directed the jury that the goods for the price of 
which the jury returned a verdict were not necessaries; also on 
the ground of the improper rejection of the evidence offered on 
the part of the defendant, that the defendant was at the time he 
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1868 purchased the solitaires of the plaintiff already supplied with 
' Btdeb similar articles; and also on the ground that the verdict was 

W<a^"wzLL. »g»^^ *® ^®»g^* ^^ evidence. 

Coleridge f Q.C^ and Popham Pike, shewed cause. ** Necessaries " 

is a relative term, and what ought properly to be held " necessaiy " 
to an in&nt depends on the station in life which he occupies ; per 
Parke, B., in Peters v. Fleming. (1) It is a matter of feet for the 
jury to decide in each particular case, subject to the direction of 
the judge as to the principles on which they are to base their de- 
cision. They should be told, as they were in this case, to have 
regard to the infant's condition. 

[Kellt, C.B. If the article per se is useful, you would say that 
the fact of its being very costly and el^ant does not the less 
render it a ** necessary ;" the jury are to determine whether it is 
or not] 

Articles of utility are not the less so because they are luxurious. 
Here the solitaires were certainly capable of being turned to useful 
account by the infant as sleeve links, and in that respect they differ 
from mere articles of luxury, such as pictures, for example, which 
are incapcMe of being necessaries. In Chappie v« Cooper (2) j 
Alderson, B., says: — ^'^ Articles of mere luxury are always ex- 
cluded, though luxurious articles of utility are in some cases 
allowed." In Brooker v. Scott {3)y the distinction thus pointed 
out is recognized. Where the articles, though elegant^ are fitted 
for use, whether they are necessary or not^ is a mixed question 
of law and fact to be left to the jury, subject to the opinion of 
the Court as to the manner in which they have exercised their 
judgment : Maddox v. Miller (4) ; Wharton v. Maeienzie. (5) 

[PiooTT, B., referred to Harrison v. Fane. (6)] 

With regard to the goblet, that was no doubt intended for 
a present; but it was rightly left to the jury to say whether it 
was " necessary " or not The defendant might not unnaturally 
consider that he owed some recognition to the nobleman in whose 
house he had often been kindly received. Having no house where 
he could reciprocate the courtesy, he made his host a present. 

(1) 6 M. & W. at p. 47. (4) 1 M. & S. 738. 

(2) 13 M. & W. 252, 258. (5) 5 Q. B. 606. 

(3) U M. & W. 67. (6) 1 M. & G. 650. 
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The jury thought it was *' necessary " to his condition ^to do so. 1868 
The Conrt might not have come to that conclusion, but still the Bydbl 
yerdict was not perverse, as in Earriaan v. Fane (1), and ought not 
to be set aside. 

As to the evidence of the defimdant being already supplied with 
similar articles, it was rightly rejected. Even if the evidence had 
been admitted, it would have had no more bearing than the amount 
of the defendant's income on the present question, unless the plain- 
tiff could have been proved to have known the fitct of his being so 
supplied : Bnrffhart v. EdU. (2) A tradesman, before supplying 
an infant with goods, is not bound to make inquiries as to whether 
he has already bought any of the same sort from anybody else. 
[They also contended that the verdict was not against the weight 
of evidence.] 

Buhoer, Q.O^ and Mayd, in support of the rule. First, the word 
^'necessaries," it must be admitted, does not now apply simply 
to things necessary for subsistence, as was originally the case: 
Com. Dig. Tit. Infant, B. 5. But although its meam'ng has been 
relaxed, and it now includes many articles which, though not 
^MduaUff necessary, are suitable, and may reasonably be required, 
it has never yet been applied to anything merely luxurious. To 
be a necessary, an article must be primarily useful. Thus tobacco 
•oaimot, under ordinary circumstances, possibly be a necessary, and 
in Bryant v. Bichardson (3), where a tobacconist sued an in£Gknt 
for cigais and tobacco supplied to him, it was held that the judge 
ought to have nonsuited. 

(1) 1 M. & G. 550. large quantity of cigars and tobacco. 

(2) 4 M. & W. 727. The plaintiff claimed 442. 14a., and the 

(3) Exchequer, Feb. 8, 1866. Bry- j aiy found a verdict for 202. In the same 
ant V. Bichardson. This was a cause term, H. T, CoU obtained a rule calling 
tried before Bi-amwell, B., at the Mid- on the plaintiff to shew cause why 
'dlesex sittings, in Hilary Term, 1866. there should not be a new trial on the 
The declaration was on the common ground that the judge misdirected the 
money counts for money payable for jury in not ruling, as matter of law, 
goods sold and delivered, &c Plea: that the articles supplied were not 
Infancy. Replication, that the goods necessaries, and also on the ground that 
supplied were necessaries. Upon the the verdict was against the weight of 
trial it appeared that the defendant, evidence. 

vrbo was an ensign in the Fusiliers, WiUoughby shewed cause, and con- 
had, whilst an infant, been supplied tended that the question was properly 
on the space of six months, with a left to the jury to say whether the 
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1868 . [Brahwell, B. That case does not touch the proposition, that 
Btdeb where the article is both usefiil and luxurions it is for ihe jury to 
WomIwbll. ^y i^ it be a necessary or not. You could not by any possibility 
place cigars and tobacco amongst useful articles.] 

It has been held in other cases where utility is merely ancillary 
to luxury, that the judge ought to nonsuit. In Wharton y. Mou>^ 
kenzie (1) Coleridge, J., says: — ^^In some cases the question 
must be for the judge ;" and in Brooker y. 8eoU (2) where the 
goods sued for were dinners, confectionery, fruit, &c.,' supplied 
to an infant undergraduate, the Court directed a nonsuit to 
be entered. Now these solitaires, looking to their material and 
costly workmanship, are primarily articles of luxury. They may 
be turned to a useful purpose, but that is not enough. The primary 
object of possessing them is for ornament. In Burghart t. Anger-- 
stein (3), Alderson, B., directed a jury that an eleven-guinea waist- 
coat could not be necessary ; yet a waistcoat is a useful article. 
The high price shewed it to have been boiight not for ordinary 
wear but for show. 

[££LLT, C.B. No doubt there are many things which may be 
pronounced at once not necessaries. But do these extreme cases 
change a question of fact into one of law 1 Where an article can 
serve a useful purpose, is not its necessity always, no matter how 
expensive the article may be, a question of &ct for the jury, 
under the judge's direction, to determine ?J 

Not where the true character of the article is luxurious. In 
olden times the courts decided whether articles were ''necessaries," 
even on demurrer : MackareU v. Bachelor. (4) 

[Channell, B. Can an article be said to be " useful " merely 
because it may be used ? That has been assumed to be the test.] 

The word " useful " mjist, for the present purpose, be limited to 
things in which ornament is subsidiary to utility. 

goods were necessaries to a person in to any infant, and that the learned 

the condition in life of the defendant, judge should have so ruled at the trial, 
and that they were necessaries. Rvk absolute, 

E. T. Cde^ in support of the rule, (1) 5 Q. B. 606, 612. 
was not called on. (2) 11 M. & W. 67. 

The Court were of opinion that un- (3) 6 C. & P. 690. 
less special circumstances were shewn, (4) Cro. £liz. 583. 
cigars and tobacco were not necessaries 
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[Bramwell, B. Your meaning might be expressed thus: — 1S68 
Where utility is ancillary to luxury, the article is luxurious ; where ixydvu 
luxury is ancillary to utility the article is useful.] 

Adopting that definition, the solitaires are clearly not neces- 
sariee. As to the goblet, which was intended for a present, that 
cannot be necessary. It is less necessary for an infant, whatever 
his station may be, to make presents than to subscribe to chari* 
table institutions; but such subscriptions could not be neces- 
saries : per Alderson, B., in Chctpple y. Cooper, (1) 

Secondly, the evidence tendered was improperly rejected. 
The plaintiff's knowledge or ignorance of the fact that the defen- 
dant was already supplied with jewelry is immaterial. In Burg- 
hart V. Anfferstein (2), other tradesmen's bills for similar articles 
to those sued for were allowed to be looked at. In Benaux v. 
TeaJde (3), evidence was admitted that a wife had purchased 
various articles of dress of different tradesmen (though not to the 
knowledge of the plaintiff), in order to rebut the presumption, 
arising out of cohabitation, of an implied authority to contract for 
necessary clothing. How can a tradesman's ignorance of the fact 
that an article is not necessary make it necessary ? 

[Bbamwell, B., remarked that in BaUon v. Qib (4) the judges 
appear to have thought that, generally speaking, it would be the 
duty of a tradesman supplying an infant with necessaries to make 
inquiries as to whether he was already sufficiently supplied.] 

Here there were no special circumstances to relieve him from 
that duty, but much to put him upon inquiry. 

Our. adv. vulU 

January 30^ 1868. The Court differing in opinion, the following 
judgments were delivered : — 

Brahwell, B. In this case, on a replication to a plea of 
infancy, the jury have found two articles to have been necessaries 
for the defendant. The articles are, a gold drinking cup, the price 
of which is 151. 15«., and a pair of things called "solitaires,'* ex- 
plained to us to mean articles which may be used as stiids to 
fasten the wristbands of a shirt. The price of these solitaires is 

(1) 13 M. & W. at p. 258. (8) 8 Exch. 680. 

(2) 6 C. & P. 690. (4) 5 Bing. N. C. 198. 
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1868 251,, owing to their costly material and mann&ctnre, and the 
Btdibb jewels with which they are adorned. I believe I am right in 
saying that stnds fit for the purpose, and saeh as a gentleman 
may well wear, might be bought for a trifle, or the wristbands may 
be buttoned with buttons, scores of which may be bought for a few 
pence. It was said that the question was for the jury, that the 
rule is that where the article is one of an useful class, the question 
is one of fact to be decided by them. This argument was prin- 
cipally used in favour of the claim for the solitaires. I cannot 
agree to this. It is extremely difScult to name anything which 
cannot be put to some use. Ear-rings for a male, spectacles for a 
blind person, a wild animal, might be suggested. But even they 
might come within the argument in support of the drinking cup 
claim, viz., that they might be used for necessary and becoming 
presents. The argument seems to me to lead to an absurdity. 
Food is necessary ; is it a question of fetct, whether a daily dinner 
of turtle and venison for a month, is a necessary for a clerk with a 
salary of 11 a week ? A threepenny ride in an omnibus on a 
wet day may be a necessary for such a clerk, and save him its cost 
by saving his clothes. Is whether a coach and four is a necessary 
for him, a question of fact ? Besides, suppose a jury ask what is 
the meaning of necessaries. Does it mean in law, as in strictness, 
something indispensable ? The answer must be, no. Then when 
they ask what is the meaning, and it is expounded to them as 
being something reasonably required for the nourishment, clothing, 
lodging, education, and decent behaviour and appearance, accord- 
ing to station, how can such an explanation include these articles ? 
But I may fairly be asked what is the rule ? It seems to me 
to be this. There are some things which cannot be necessaries. 
The ear-rings, the spectacles in the cases put, the wild animal, 
and all things which are useless except for amusement, or where 
the utility is the subordinate consideration and the ornament or 
amusement the principaL On the other hand, there are some 
things certainly necessaries, bread, meat, vegetables, water. There 
are also things which may or may not be, and which give rise to 
questions for a jury. For instance, an infant orders an expensive 
coat ; but it appears his trade or calling is of that nature that 
such a coat is necessary for his health ; or it is shewn that a ooat 
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at half the prioe would not last half the time. Or if he has ordered 1868 
a broadcloth coat, and it is said he should have contented him- 'b^rsl 
self with fustian, evidence may be given as to his position, and as ^o^b^ll 
to how such people dress in that class in that neighbourhood, and 
then the question is for the jury. I am far from saying that the 
above is at once accurate and exhaustive, but I forbear from the 
attempt to make it so. Not to be more tedious, I think, therefore, 
that in this case the jury should have been told to find for the 
defendant. If the argument as to the drinking cup is right, and 
if the tradesman is bound to make no inquiry, why every case is for 
the jury, as an infant may always have some friend to whom he 
would like to give the useless article he has purchased. But I can- 
not see why that argument should be used. An infant must drink, 
and drink out of some vessel ; therefore, the gold cup is in the 
class of useful articles. If the question was for the jury, still I 
think such a direction ought to have been given as would have 
precluded their going wrong, unless they gave a perverse verdict. 
I think necessaries ought to have been so defined and explained 
as to giTe them no opportunity of returning a wrong verdict, 
unless they did so wilfully. Of course, with this opinion I think 
if there was evidence to go to the jury, still the verdict was wrong, 
and there should be a new trial. It is observable that no one 
pledged his oath that these things were necessary, or gave any 
description of the articles (1), of their utility, of the cost of other 
contrivances for the purpose. 

Further, I think evidence was admissible to shew that the 
defendant was supplied with similar articles. Suppose a baker 
delivered 100 loaves daily to an infant, who could only consume 
one, would he be liable for the price of the other 99 ? Certainly 
not ; because they were not necessaries. But what difference does 
it make on this question, that they are supplied by one baker or 
a hundred ? The question is like that which arises where a mar- 
ried woman has dealt on credit. There it is a question of autho- 
rity, here of capacity, depending on whether the woman or infant 
is sufficiently supplied. No doubt we are not concerned with the 
goodness or badness of the law, but I cannot help thinking it 

(I) A pair of solitaires, said to the defendant, were produced by the 
^^actly resemble those purchased by plaintiff at the trial. 
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1868 would be more correctly administered by juries^ at least, on thi& 
Btdkb head, if its reason and advantages were properly appreciated. It is 
WoMBVELL ^^* * '^^ ^^' *^® indemnity and defence of the infant who is sned 
merely ; it is a law to deter people from trusting infants, and so 
save them from the consequences of the improvidence and inex- 
perience natural to their age, an improvidence which would lead 
them into loss though all their dealings were with honest people, 
an inexperience which causes them to be no match for rogues. 
Modem legislation runs in the same direction of protecting the 
helpless and invalidating contracts from which they have not the 
sense or power to , protect themselves. I think our judgment 
should be to enter a verdict for the defendant ; if not, to order a 
new trial : and, in conformity with the Common Law Procedure 
Act, 1854 (17 & 18 Vict. c. 125,) s. 44, the wrong verdict being no 
fault of the defendant, without costs. 

Kelly, C.B. In the conclusions contained in the judgment I 
am about to read, my Brothers Channell and Pigott concur : but 
for the reasons on which those conclusions are founded, I am 
solely responsible. This action is brought to recover the price of 
several articles of jewelry supplied by the plaintiff, a jeweller in 
Bond Street, to the defendant, who at the time of the purchase 
was an infant. The price of three items was paid into court, and 
admitted to be sufficient. The question as to the remainder was^ 
whether they were necessaries suitable to the estate and condition 
of the defendant, and that question was left upon each separate 
item to the jury, with leave reserved to move upon all or any to 
enter a nonsuit, or reduce the verdict. The jury found for the 
defendant upon two articles, and upon the remaining two, a pair of 
shirt buttons highly ornamented at the price of 25Z., and a silver 
gilt cup at 15 guineas, there was a verdict for the plaintiff. The 
defendant was the younger son of a baronet, and entitled in his 
own right, during his minority, to an income of 500Z. a year, and 
to 20,0007. on coming of age. He had no fixed residence, but 
when in London was boarded and lodged gratuitously by his 
mother, and when in the country by his brother, the present 
baronet. He, nevertheless, sometimes frequented an hotel in 
Bond Street. He was 19 years of age, and mixed with the highest 
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society. A rule has been obtained for a nonsuit, on the ground 1868 
that neither of these two articles could be deemed necessaries, and Rydeb 
that I ought not to have left any question to the jury, but should -wombVbll 
have held as matter of law that these articles were not necessaries 
and directed a verdict for the defendant. 

And first as to the shirt buttons, was the judge bound to hold 
that these things were not necessaries, and so direct the jury ? 
This case involves the very important question whether, under any 
circumstances, it is competent to the judge to determine, as matter 
of law, whether particular articles are or are not to be deemed 
necessaries suitable to the estate and condition of an infant ; and 
whether if, in any case, the judge may so determine, his juris- 
diction is not limited to those cases in which it is clear and obvious 
that the articles in question not merely are not but cannot he neces- 
saries to any one of any rank, or fortune, or condition whatever? 
We cannot separate the term "necessaries " from its legal adjunct, 
^' suitable to the estate and condition of the infant ;" and as the 
effect of these latter words involves a number of considerations, 
such as the age of the infant, his income and his rank, his pro- 
fession or cedling, if he belongs to any profession, or has any duties 
or occupations in life, it seems contrary to all legal principles to 
hold that these are all matters of law, and not within the pro- 
vince of a jury to decide. In Peters v. Fleming (1), Parke, B., 
observes, that " it is perfectly clear that from the earliest times 
down to the present, the word ' necessaries ' was not confined in its 
strict sense to such articles as were necessary to the support of life, 
but extended to articles fit to maintain the particular person in 
the state, station, and degree in life in which he is." It should 
seem, therefore, that as in all cases these several considerations 
arise upon the question what are or are not necessaries, it is 
impossible to determine such a question upon any fixed, and 
definite, and legal principle, but that each case should be left to a 
jury with the observations, and, if necessary, such admonitions and 
cautions on the part of the judge, as the particular circumstances 
proved may render just and appropriate. It is true that in 
ancient times the judges have taken upon themselves to deter- 
niine this question as matter of law, and even upon demurrer ; but 

(1) 6 M. & W. at p. 46. 
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1868 ia the altered state and condition of society which has now existed 
Rydeb for many generations, we find but two cases in which it has been 
WoMBWELL j'l^cially held that this question should be withdrawn from ajury* 
In BrooTcer t. Scctt (1), in an action for 77. Os. 5(2. for^ dinners and 
desserts furnished to an undergraduate at Cambridge, whose meals 
were supplied by the college in which it was his duty to dine, the 
Court of Exchequer directed a nonsuit to be entered; and in 
Bryant v. Bichardson (2), the same court determined as matter of 
law that cigars were not necessaries, and an opinion was expressed 
by more than one judge, that my Brother Bramwell, who had 
tried the cause, ought to have nonsuited the plaintiff. It will be 
observed, however, that in both these cases it was obvious that 
the articles supplied could not be necessaries. Dinners to a 
young man in his lodgings, who was supplied with his meals 
by his college, could not be necessary ; and it is equally clear that 
cigars made of tobacco cannot be necessary to any man of any 
condition, unless in the one case or the other the health of the 
infant should require the indulgence. On the other hand it has 
been held in a great variety of cases by every court in West- 
minster Hall, that the question of necessaries was for a jury. In 
Maddox v. Miller (3), Lord Ellenborough and the Court of King's 
Bench directed a new trial, where Bayley, J., had nonsuited the 
plaintiff in an action against the son of a clergyman, who had a 
numerous family and a very moderate income, upon a tailor's bill 
for clothes which seemed to be beyond what was necessary. In 
Chapjle V. Cooper (4), it was held that it was for a jury to deter- 
mine whether an in&nt widow was liable for the expenses of the 
funeral of her husband, though he had left no property behind him, 
and a verdict found for the plaintiff was sustained by the Court. 
In Harrison v. Fane (5), where an action was brought for the hire 
of horses and gigs, against a student at Oxford, the judge who tried 
the cause and the Court of Common Pleas, held that the question 
of necessaries was for a jury ; Tindal, C. J., observing, although of 
opinion that the verdict was wrong and should be set aside, that 
** it was a question of fact for the jury, subject to the control of the 

(1) 11 M. & W. 67. (4) 13 M. & W. 252. 

(2) AnU Note, p. 93. (6) 1 M. dr G. 660. 

(3) 1 M. & S. 738. 
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Court, as to the manner in which the jury had exercised their 1868 

discretion." In Burffhari v. Angerztein (1), in an action upon a btdxb 

tailor's bill, obyiously most extravagant in quality and quantity, the ^q^bwell. 

whole question of necessaries was left by Alderson, B., to the jury ; 

and, in Peters v. Fleming (2), where the plaintiff had obtained a 

yerdict for the price of a quantity of jewelry, including a fine gold 

ling and three other rings, a gold watch and gold pins, the Court of 

Exchequer refused to disturb the verdict, Alderson, 6., observing 

that the real question was, whether or not what the infant had 

contracted for was such as a person in his station and rank in life 

would require, and whether the articles were ornaments or for real 

use, in which latter case they must be necessaries, provided they 

were suitable to the infant's age, station, and degree. The jury 

must say whether they are such as reasonable persons of the age 

and station of the infant would require for real use. 

The articles in question here, a pair of shirt buttons, is certainly 
a part of the necessary apparel of a gentleman, and as shirt buttons 
may be obtained at almost any price from a very small to a very large 
amount, I think, upon the authority of these cases, that it is for a 
jury and for a jury alone to determine the price at which, in each 
particular case, they may be considered suitable to the estate and 
condition of the infant, and consequently that, if the judge has 
power in any case to nonsuit, in this case the matter was properly 
submitted to the jury. 

We have next to consider whether the verdict is against the 
weight of evidence, and ought to be set aside. The price was, no 
doubt, very large, and the Court might be better satisfied if the 
yerdict had been given the other way. But is this sum so exces- 
sive for a young man to contract for who has 5007. a year to spend, 
and nothing else to spend it upon but his dress and other personal 
expenses, or the luxury of a horse and groom ? Clothing as well 
as food is undoubtedly among the first necessaries of life, and it 
seems to me that the description of clothing suitable to the con- 
dition of a young man under age, whether the articles be a coat or 
shirty or a pair of shirt buttons, \b peculiarly a question for a jury. 
The appropriate clothing for a man ranges from a smock frock 
worth half a crown for a labourer at 120. a week, to a dress-coat 

(1) 6 C. & P. 690. (2)6M.&W.42. 
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1868 embroidered with gold lace and of great value for a gentleman in the 

Ryideb diplomatic service. How can we apply a legal test to the price at 

WoMBTN ELL ^^^^ * tradcsffian is entitled or not entitled to recover ? I agree 

in a remark which fell from my Brother Bramwell daring the 

argument^ that it is not because a judge is unable to draw the line 

between a pound and a guinea for a gold pin, or between four 

guineas and five for a coat, that he may not say that twenty 

guineas is too much for the one or the other. But surely this is 

in all cases a question, not for a judge at all, but for a jury ; and 

if a jury have found that 25L is not an excessive sum for an article 

of dress for a young man circumstanced like the defendant, unless 

we are prepared to determine ourselves what is the sum beyond 

which the articles must be disallowed, which would be to usurp the 

I functions of a jury, I tliink we ought not to interfere with their 

verdict, except, indeed, where the price is so glaringly excessive 

that it is impossible to hold it suitable to any rank in life or any 

fortune. A gold shirt-pin and a gold watch-chain are no more 

necessary to a young gentleman than a pair of ornamented shirt 

buttons ; a metal pin and a watch-ribbon and shirt buttons of 

mother-of-pearl or plated metal would equally suffice. Yet this 

Court has held, that the verdict of a jury that a gold pin and a 

gold watch-chain and several gold rings were necessary ought not 

to be disturbed. I think, therefore, that the Court is not at liberty 

to determine, as matter of law, that these shirt buttons were not 

necessaries ; and further — but, in this, speaking for myself only— 

that the verdict ought to stand. 

With respect to the cup, however natural and proper it 
may be for a young gentleman circumstanced like the defen- 
dant, to make a small present to a nobleman whose hospitality 
he enjoys upon a long visit at a country house, I think, on the 
whole, that upon this item the verdict should be set aside; 
and although if this were a court of error I should not hesitate io 
declare my opinion to be that a judge is in no case entitled to 
withdraw the question of necessaries from a jury, I do not feel 
myself at liberty sitting here to overrule the case of Brooker v. 
Scott (1), supported as it is by Bfyani v. Biehardson (2) ; and, as 
the majority of the Court are of opinion that the verdict should 
(1) 11 M. & W. 67. (2) Ante Note, p. 93. 
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be redaced by the sum of fifteen guineas^ I do not dissent from a 1868 
rule to that eflTect, Br^m 

An objection was made by the defendant that evidence of his 
having purchased other articles of jewelry to a large amount of 
other jewellers so as to render the supply by the plaintiff unnece»- 
sary, was improperly rejected. But as the purchase or possession 
of these articles by the defendant was unknown to the plaintiff, 
who had no means of ascertaining what articles of jewelry the 
defendant might have obtained from other tradesmen, or from any 
one else, I thought, and still think, that if the articles supplied by 
the plaintiff were necessaries, it would be alike contrary to common 
sense and to justice to deprive him of his right to be paid for them. 
If the law be otherwise, a tailor could not recover for a coat, if it 
turned out that, unknown to him, the infant had another coat in 
his wardrobe at home. 

The rule therefore must be made absolute for reducing the 
verdict by fifteen guineas, and discharged as to the residue, or, if 
the defendant think fit to accept it, the rule may be made absolute 
for a new trial, but upon payment of costs ; and in this conclusion 
my Brother Channell and my Brother Pigott concur. 

Channell, B. I am also of opinion that it was not competent 
to the Lord Chief Baron to withdraw the question in this case from 
the jury. But I think there should be a new trial, upon pay- 
ment of costs, not however on the ground of misdirection, or im- 
proper rejection of evidence, but because the verdict was against 
the weight of the evidence. 

Pigott, B. I agree in thinking that the Lord Chief Baron was 
right in leaving the question to the jury. At the same time, as 
TindaJ, C.J., observed in Harrison v. Fane (1), although it is for the 
jury to say as a question of fact whether particular articles are 
necessaries, their finding is to be " subject to the control of the 
Court, as to the manner in which they have exercised their discre- 
tion." It seems an anomaly to say that a judge may not withdraw 
the matter entirely from the jury, and yet that the Court may 
review their finding. Still, on the authorities, such seems to be the 

(1) 1 M. & G. 550, at p 553. 
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1868 law. With regard to the new trial, I think that we ought to grant 
Btmb~ i* ^^ ^^^ ground that the verdict was against the evidence. I 
^ ^' have some hesitation in coming to the conclusion that the defen- 
dant should pay the costs, but, under all the circumstances, I agree 
that he should do so. 

Bvie accordingly. 

Attorney for plaintiff : EdmiiMd F. Dams. 
Attorney for defendant : Henry Tyrrell. 



'^^' 8. [IN THE EXCHEQUER CHAMBER.] 

MERCER V. PETERSON. 

Bill of Sale — Agreement to give BUI — FrauduUni Preference — Act <^ Bankruptcy 
—Bankruptcy Act, 1849 (12 & 13 Vict. c. 106), ». 67. 

A trader, 'being indebted to the defendant, gave his acceptance to hiqi for the 
amount of the debt. Three days before the acceptance was due he agreed to give 
the defendant a biU of sale on all his effects and stock-in-trade, in consideration 
of the defendant taking up the acceptance, and to cover any further advance 
which might be made to him by the defendant. The defendant accordingly took 
up the acceptance, and afterwards lent an additional sum of 64^. to the trader, 
upon the understanding that it should be included in the bill of sale. A bill of 
sale was subsequently executed in pursuance of the agreement, whereby the whole 
of the trader*s personal estate, of which he was then or should in future become 
possessed, was assigned to the defendant, as security for the debt due from the 
trader to him. The trader's property was worth about 115/. Less than twelve 
months from the date of this bill of sale, but more than twelve months from the 
ageeement to give it, the trader became bankrupt. In an action of trover by his 
assignee in bankruptcy against the defendant for the goods included in the bill of 
sale, some of which had been acquired after the agreement : — 

Beld (affirming the judgment of the Court below), that the sum of 642. was a 
fair present equivalent for the assignment by the trader of his goods, and that 
the bill of sale, therefore, conferred on the defendant a good title to them as against 
the plaintiff. 

Appeal ^by the plaintiff from the judgment of the Court of 
Exchequer, makiDg absolute a rule to enter a verdict for the 
defendant. (1) 

Macnamara, for the plaintiff, relied on the arguments t)sed and 
cases cited by liim in the Court below, and also urged that the 

(1) Law Hep. 2 Ex. 804, where the facts are stated, ^ 
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advance of 642. between the time of the giving of the agreement 1868 
and the making of the bill of sale, was not a fair present eqniva- m^^^^^ 
lent for the assignment by the debtor of his property, whiqh was p •• 
worth 11 5i With reference to the judgment of Martin, B. (1), 
which appeared to be based on the supposition that the bill 
of sale must be referred back in dale to the day of the agree- 
ment, he contended that the agreement could only be looked at 
to ascertain the trader's intention, and that on the point of time 
the actual date of the bill itself could alone be looked at The 
agreement could not in itself be an act of bankruptcy. Ex parte 
Taylor (2) ; Millar and Collier on Bills of Sale, 2nd edition, p. 180 ; 
Shelford on Bankruptcy, p. 137. He also cited HasseHa y. Simp" 
son (3) ; Woodhotise v. Murray (4) ; Maenee v. Oarst. (5) 

BowdesweUy Q.G, (Jdf with him), for the defendant, was not 
called on. 

CocKBURN, C.J. We are all of opinion that the judgment of the 
Court of Exchequer ought to be aflSrmed. But we do not base our 
decision on the ground taken by one of the learned judges in the 
Court below, namely that the biU was to be carried back in date 
to the agreement which was more than twelve months before the 
bankruptcy, and that the time, therefore, within which it would 
have been void under the bankrupt laws, had run out. An agree-" 
ment to give a bill of sale is not and cannot be an act of bank- 
ruptcy. It is then to the date of the bill of sale itself that we must 
have regard, and the question is whether, although prim& facie 
void as against the assignee, it can be sustained. The cases decide 
that, generally speaking, an assignment by a trader of his whole 
property for a past debt is an act of bankruptcy, because the result 
must inevitably be to defeat and delay his creditors. Now here 
there was first an agreement made on the 9th of December, 1865, 
whereby, in consideration of the defendant's taking up a bill of 
exchange* the trader promised to assign to him the whole of his 
effects. . But even at that time the parties seem to have been con- 
templating a further advance, although there was no stipulation 

(1) Law Rep. 2 Ex. at p. 309. (4) Law Rep. 2 Q. B. 634. 

(2) 5 De G. M. & G. 392. (5) Law Rep. 4 Eq. 315, per Wood, 

(3) 1 Dougl. 89 (d). Y.C., at p. 322. 
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1868 then that it shonld be made, and therefore no obligation on the 
MmCTB defendant's part to make it. In the interval, however, between 
^' the date of the agreement and the giving of the bill of sale, a 
further advance wbm arranged for, and actually made, upon the 
understanding that it was /^ to be included in the bill." Now, in 
order to see what the real consideration for the giving of the bill 
was, we are not confined to the bill itself; and here the considera- 
tion may well have been partly the original agreement, and partly 
the further advance. The bill, therefore, may be said to have 
been given on a twofold consideration, the one past, the other 
present or future. And it has been held that where a trader 
assigns his whole property, but receives in return a fair egwvalent, 
the transaction is not void under the bankrupt laws. It is too 
late to question the propriety of the decisions to that effect^ 
although I fear that where a trader makes over his whole estate, 
even for a fair equivalent, and even though he really have a bona 
fide intention of going on with his business, in the end the present 
advance is too often dissipated, and the creditors receive no benefit 
from it. 

The simple question then is, whether the sum of 64Z. Cfm be con- 
sidered an equivalent for the transfer of the trader's property? 
The effects we may take to have been worth 1157., and even 
if the 647. were the sole consideration, I think we should be 
justified in holding it to have been a substantial consideration 
sufficient to support the subsequent transaction. There is nothing 
in this case to negative the proposition — on the contrary, there is 
much to affirm it — that the trader obtained a fair present equiva- 
lent for the bill. 

With regard to the 21Z. (the value of the property acquired after 
the 9th of December, 1865), it is contended that although the bill 
of sale may cover everything belonging to the trader at the date 
of the agreement, it will not have any operation over after-acquired 
property. But if we are to look, as I think we are, to the date of 
the bill, and not to that of the agreement, there is nothing to shew 
that this property was not acquired in the interval, and no reason, 
therefore, why the bill of sale should not include it. Under these 
circumstances, we are all of opinion that the judgment below ought 
to be affirmed. 
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Wilms, BxiAokbubn, Keating, Msllob, and Montague i868 

SxiTH, JJ., ocmcurred. 

Judgment affirmed. 

Attorney for plaintiff: J. H. F. Lewis, for Wilkes, Olmcesler. 
Attorneys for defendant : Cree & Last, for Edmund Edmonds, 
Gloucester. 






HARDY V. VEASEY and Others. Jan. 24. 

Banker — Customer — Disclosing Customer's Account — Justifiable occasion. 

In an action by a customer against Lis banker for disclosing the state of the 
aistomer's acoonnt without justifiable cause, the question was left to the jury 
whetber under the drcnmatancea it was reBsonable and pn^er to make such dis- 
cloiare : — 

Held thaty assuming the existence of a legal duty on a banker not to disclose 
bis customei^s account, except upon a reasonable and proper occasion, the question 
of whether the diselosure was made on such an oooasion iras rightly left to the jmy. 

QwKre, whether by virtue of the relation of banker and cuatomer, any legal 
duty is imposed on the banker not to disclose his customer's account, except upon 
a reasonable and proper occasion, so as to give a cause of action without special 
<Iamage ; or whether the banker's duty is not merely a duty not to act to the 
prejodioe of his customer^ requiring special damage to make a breach of the datT* 
actionable. 

Foi^ V. Bank of lAmdrni (3 F. & P. 214) considered. 

Action agamst the defendants as bankers. 

The first and second counts of the declaration were for not 
honottring the plamtifTs cheques ; upon these no question arose. 

The third eonnt was as follows: ''That the defendants being 

snch bankers as aforesaid, and the plaintiff being a trader and 

subject to the English bankrupt laws, in consideration that the 

plaintiff would become a customer of the defendants as such 

bankers^ and open and keep a current account with them as such 

bankers, the defendants promised the plaintiff that they wotild 

not at any time during the currency of such account publish or 

communicate to any other person the state of such current account ; 

and the plaintiff afterwards became such customer of and <^ned 

and kept such account with the defendants as such bankers, and. 

all things happened necessary to entitle the plaintiff to have the 

promises fulfilled by the defendants, and nothing happened to 

disentitle the plaintiff, or exonerate the defendants therefirom; 
Vol. III. L 3 
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1868 yet ih/e defe&dants afterward8> and whilst the plaixitiff k^t sach 

HABDt current account with them as such bankers, did publish and cpm- 

YiitfBr niunicate to other persons the state of the plaintiff's then current 

account with them as such baukers, whereby the plaintiff suffered 

the damage and injury in the first count mentioned." 

To this count the defendants pleaded: 1. A denial of the 
promise. 2. A denial of the breach. 3. Leave and licence. Issues 
thereon. 

It appeared on the trial before Byles, J., at the Cambridge 
summer assizes, 1867, that on the 24th of December, 1866, the 
plaintiff had an overdrawn account at the defendants* bank, and 
that the defendants had in their hands certain cheques of the 
plaintiff's, which there were no assets to meet ; the defendants' 
manager. Wise, communicated with the plaintiff, who promised 
before the evening of that day to pay in to his account a certain 
sum of money which he expected to take on the market ; on the 
strength of this promise, the manager paid some further cheques 
presented during the day, but the plaintiff failed to pay in so large 
a sum as he had led the manager to expect, or such a sum as was 
sufBcient to meet the outstanding cheques ; and in the evening of 
the day the manager, without the plaintiff's authority, communi- 
cated to one Mutton, a money-lender of the neighbourhood, the 
state of the account, with the view of obtaining assistanoe for the 
plaintiff. 

At the close of the plaintiff^s ease counsel for the defendants 
submitted, on the authority of Taasdl v. Cooper (1), that no sucli 
{Absolute duty as that charged in the declaration was implied by 
law from the relation of bank^ and customer, and that it was not 
proved in fact ; but the learned judge permitted an amendment 
stating the promise as one not to disclose except on a reaeonaile 
and proper oceasion. No express contract to that effect was proved, 
and the plaintiff was about to call evidence in support of the 
custom not to disclose except upon a reasonable and proper ooca- 
sion, but on the learned judge's intimation of opinion that it was 
unnecessary, the evidence was not given. (2) 

(1) 9 C. B. 509. would not be disposed to deny, tliat 

(2) The learned judge in reference if a customer overdraws his account, 
to this said : " I presume the defendants the banker must not go into th« niarket* 
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The learned judge then stated that the question for the jury on 
the third count would be, ** Whether the commnnioatioa to Mutton 
of the state of the plaintiff's account was an ofScious and unjusti- 
fiable oncw". And he added, ^'If it was made with a reasonable hope 
and an honest intention of getting assistance for the plaintiff, I 
should doubt whether the action is maintainable." 

The case for the defence was then gone into, and the jury, after 
hearing the evidence and without requiring the judge to sum up, 
returned a yerdict for the defendants 

BviweTy Q,G.y in Michaelmas Term last, obtained a rule for a now 
trial, on the ground that the learned judge misdirected the jury in 
telling them that if the communication of the state of the plaintiff's 
account to Mutton was made by Wise with a reasonable hope and 
au honest intention of getting assistance for the plaintiff, the action 
was not maintainable ; and also in that be ought to have directed 
the jury to find for the plaintiff upon the third count, and to have 
directed them that the communication by Wise to Mutton of the 
state of the plaintiff's account was unauthoriaed ; and on the groimd 
that the verdict was against evidence. He cited Foster v. Bank qf 
London, (1) 

Jan. 18, 21. O'MaUey, Q.C., Keane, Q.(7.,aud D. Brovm, shewed 
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place and publish it, or tell anybody who 
has no iotcnsst to hear it. I am now 
speaklDg of men in trade. That, I 
think, would be clear enough. If there 
is a justifiable occasion, then he may. 
I suppose that will not be disputed by 
the plaintiff." 

(1) 3 F. & F. 214. The declaration 
in that case laid the duty, as a duty not 
to disclose the state of the plaintiff's 
account with the defendants without 
the plaintiff's consent. The breach, 
which stated special damage, set out 
the following facts, which were proved. 
Another customer of the defendants 
had presented to them for payment 
a bill of the plaintiff's, payable at their 
bank, and, the assets being insufficient, 
they had, at the request of the holder 
of the bill, informed him of the amount 



of the insufficiency, and so enabled 
liim, by paying in a small sum to the 
plaintiff's account, to obtain payment 
of the bill. At the trial at Guild- 
hall, before Brie, O.J., it was argued for 
the defendants that the bankers were at 
liberty, when a cheque was presented, 
to say, *' not enough to meet it by such 
a sum ;" but Erie, C. J., said the banker 
could not go further than say "not 
sufficient assets." The jury, expressing 
themselves to the same effect, Erie, C. J., 
said, ** that is, the jury are of opiniou 
that it is the duty of a banker in no way 
to disclose the state of hia coatomer^s 
account?" The jury said they were. 
Erie, CJ., said he ^vas not aware of any 
law against that ; and on that finding the 
verdict must be for the plaintiff, with 
leave to move. No motion wns made* 
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1^^ cause. They contended that there was no such legal duty as tiiat 
HAftDV alleged in the declaration ; that the duty not to disclose the ens* 
YBAssy. tomei^B account, except on proper occasions, was only a moral daty, 
and stood on the same footing as tiie duty not to disolose except on 
certain specified occasions, which was negatived as legally binding 
in TaxBeU v. Goo^ (1) ; and that tiie observations of Erie, 0. J., in 
jPosfar V. JBonl cf London (2), when taken in connection with the 
&cts of that case, neither stated nor countenanced any such legal 
obligation. They further contended that there was no fidnciary 
relation whatever between a banker and his customer, but only the 
relation of a borrower and a lender of money : Foley v. Hiil (3) ; 
DevayMB v. Noble (4) ; Pott v. Ole^ff (5) ; and that, even if at any 
time the relation of banker and customer bore a fiduciary cha- 
racter, that relation, so far, at least, as its fiduciary character was 
concerned, was put an end to when the customer's account was 
overdrawn. In any case there was no misdirection, and the verdict 
was not against evidence. 

BiUwer, Q.O., and Coeherell, in support of the rule, contended 
that the case of Foster v. Bank of London (2), and the observations 
of Erie, C.J., were inconsistent with the idea that no such legal 
duty existed as that alleged, and that such a duty was almost 
necessarily and by universal custom annexed to the relation ; that 
if such a duty existed at any time, it must exist none the less 
(and on the ground of practical convenience ought to exist rather 
the more) from the fact of the account being overdrawn : since the 
very cases cited shewed that so far as the mere question of indebt- 
edness was concerned, there was no peculiarity in the case of 
banker and customer ; the peculiar relation and duty, therefore, 
could not depend on which way the balance turned, but subsisted 
so long as the accounts were open between the parties. 

[Ohaknell, B. Does not the case resemble that of an attorney 
and his client ? and is there any authority for an action by a 
client against his attorney for breach of confidence ?] 

Probably such an action could be maintained. (6) They further 

(1) 9 0. B. 509. (6) 16 M. & W. 321. 

(2) 3 F. & F. 214. (6) See Tat^ v. Blaekhw, 3 Biog. 

(3) 2 H. L. C. 28. N. 0. 286. 

(4) 1 Mer. at p. 541. 
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contended that, assuming the duty to exist as alleged, it was ^868 
for the jury to detennine whether the communication was a Haww 
justifiable one ; but that the learned judge's words to the effect Ysaot. 
that, if it was made with an honest intention of assisting the 
plaintiff, no action lay, amounted to a direction to them to de- 
termine the question on that fact alone. But the direction was 
erroneous, for the motive was immaterial; in the absence of 
the plaintiff's authority, there must, as in privilege for libel, be 
something amounting to a moral duty to make the communication, 
in order to justify it They also contended that the verdict was 
against evidence. 

Kelly, C.B. We are not called on in this case to decide the 
question, whether a legal duty is imposed on bankers to keep 
reasonably secret the state of their customers' accounts ; that is a 
question well worthy of consideration, and upon which I will 
express no opinion. No doubt cases have been presented to us 
>\'hich have a somewhat contrary tendency, but it is not pretended 
that the negative has ever been decided by a superior court of 
law; and though it may be thought that such a duty is rather 
moral than legal, I should hesitate much before setting aside the 
opinion expressed by the late chief justice of the Common Pleas 
in the case of Foster v. Bank of London. (1) It is impossible to 
reconcile his language in that case with a total absence of any 
such legal duty, for undoubtedly he there allowidd an action to be 
maintained by a customer e^ainst his bankers which could not 
possibly have lain if no such obligation existed. If, however, 
there be such a duty, it would seem to follow that on similar 
principles a like duty must be imposed on an attorney; yet it 
has not been shewn that any action for the breach of such a 
duty has ever been brought against an attorney, nor has any 
authority been cited in favour of such a proposition. (2) 

But here the question left to the jury was, assuming such a 
relation to have existed between the parties as that it would 
have been a violation of duty in the defendants to disclose the 
plaintiff's account, except on a reasonable and proper occasion, 
was there here a reasonable and proper occasion for the disclosure ? 

(1) 8 P.& P. 214. (2) See* Taylor v. Bhckhw, 3 Bing. N. C. 235. 
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1868 Tlie jury Lave found that there was* The complaint is, that, in 
Hardt expressing to the jury his opinion, that if the communication was 
Y^MMY luade with a reasonable hope and honest intention of assisting the 
plaintiff, no action would lie^ the learned judge was guilty of a mis« 
direction ; but I do not read his words as withdrawing from the jury 
the general question of whether the occasion was a justifiable one. 
He did not, indeed, in express words leave it to them ; hni, taking 
into consideration all that passed, and that after the remark of the 
learned judge the counsel for the defendants addressed the jury, and 
urged on them that the circumstances were such as to make the 
communication justifiable, and that the plaintiff's counsel then 
addressed them in the contrary sense, it is reasonable to infer that 
the question in fact submitted to them was whether, assuming the 
relation and duty alleged to exist, the communication was not, 
under the whole circumstances of the case, justified ; and that 
question is the very question which the plaintiff contends ought to 
have been put. The rule must, therefore, be discharged. 

Martin, 6. I am of the same opinion. I also should be sorry 
on the present occasion to pronounce an opinion, whether or not 
the law will imply a contract by a banker not to communicate the 
state of his customer's account except on a reasonable and proper 
occasion. There may be such a duty, but I confess I should like 
to see some authority in its support. It is one things to be under 
a moral duty to do a thing, another to be bound by a contract. 
If the latter were made out, then the banker would be instantly 
liable for nominal damages on making the communication, though 
no injury whatever resulted. But if, from the relation between the 
banker and his customer, a duty is implied in the former, not to 
do any act to the damage of his customer, the position would be 
much easier to understand. 

I am not inclined to give an opinion on either point, but should 
be glad to be directed to an authority. As to the case of Fosier v. 
Bank of London (1), there was an obvious conspiracy between the 
bank and one customer to give him an advantage over the other 
ci^ditors of the plaintiff, who was also a customer. In Tassell v. 
Cooper (2), on the other hand, the judges of the Common Pleat^ 

(1) 3 F. & F. 214. (2) 9 C. B. 609, 
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especially Mr. Justice Williams, incline against any such duty as 1868 
is alleged. Hardt 

Here, however, it is pretty clear that there was no misdirection, vearkt. 
Tlie words of the learned judge express very much what is in my 
own mind, though I will pronounce no opinion on the question ; 
but it is clear that the jury had the whole matter before them, and 
that they have made up their minds upon the point of whether or 
not the occasion was justifiable. There has been no misdirection 
and no wrong verdict. 

Chaitnell, B. We must take the third count, as amended, 
to state a duty in the defendants not to disclose the state of the 
plaintiff's account, except on a reasonable and proper occasion, and 
fo lay a corresponding breach; and we must also take the de* 
fendants to have traversed this breach. I do not agree with the 
argument that, because the plaintiff's account was overdrawn, he 
had therefore ceased to be a customer. Assuming, then, the 
relation to have still existed, and assuming the duty to exist, it 
was a question of fact for the jury whether or not the communi- 
cation was made on a reasonable and proper occasion ; the jury 
have found that it was so made, and the learned judge is not dis- 
satisfied with their verdict. I can see no misdirection in the 
manner in which the question was left to them» and their finding 
seems to be warranted by the evidence. The case dted of Foster v. 
Bank of London (1), seems correct ; and if the observations o£ the 
chief justice are taken in connection with the facts of that case, there 
is no ground to complain of them, but they do not, I think, support 
the plaintiff's argument It was not so much there the case oi a 
disclosure of the customer s account, as of a trick, by which the 
bank conspired with one of tlie plaintiff's creditors to the prejudice 
of the rest ; and the language of the chief justice is guarded, for 
he says emphatically that he knows no law againri the action 

beiug maintainable. 

Rule discharged. 

Attorney for plaintiff: T. Martin, for F. R. Coote, St. Ives, Hunts. 
Attorneys for defendants : Fox & Robinson, for Eunnt/bun, 
Bvmtingdon. 

(I) 3 F. & F. 214. 
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1868 WILSON V. THE MAYOR AND CORPOBATION OF HAUFAX. 

Jan, 30. 



NegligencB — FMic Duty — Local Board-— Constrttciioii — Toumg Impnivesmt 
Clauses Act, 1847 (10 cfe 11 Vict. c. 34), «. 83— PttWic ffeaUh Aet^im 
(11 <fc 12 Vict. c. 63), 88. 68, 139— ^b^^ce of AcHon. 

The defendants, a local board, left unfenced a goit adjoining a public footpath 
within their district, by reason of which the plaintiff*8 husband, while using the 
footpath, fell into tho goit and was drowned : — 

Held, that the defendants were not liable under a. 83 of the Towns ImpTOve- 
ment Clauses Act, 1847, as the goit was not a hole within the meaning of that 
section (which refers to holes caused in the construction and repair of houses, &c.) ; 
nor under s. 68 of tlie Public Health Act, 1848, since that section only gives a 
discretioDary ^lower to the looal board to place and keep in repair fences, ^^ and 
does not impose upon them an absolate duty to do so. 

Queercp whether,, supposing any such duty to have been imposed on the 
defendants by s. 68 of the Public Health Act, 1848, they would have been 
liable to an action for neglecting it. 

JTeld, also, that under s. 139 of the Public Health Act, 1848, the defendants 
were entitled to notice of action ; the allied cause of action being the continued 
non-performance of a duty imposed upon them by the Act, and therefore a thing 
"done or intended to be done'* under the provisions of the Act^ within the mean- 
ing of that section. 

AcTiOK by an administratrix under Lord Campbell'd Act. 

The first count of the declaration stated that there was (at the 
time when, &e.) within the borough and district of Halifax^ ^n 
certain goit, hole, or place, near to a certain street " within the 
borough and district, \?hich was ^ for want of sufficient repair, pro- 
tection, and indosure, dangerous to passengers along the street," 
and that it thereupon became the duty of the defendants, as Ae 
Local Board of Health of Halifax, '< under and by virtue of the 
statutes, &c., to cause tho same to be repaired, protected, or in- 
closed, so as to prevent the same from being dangerous to pas- 
sengers," and that through their neglect in that behalf the de* 
ceased, whilst passing along the street, fell into the goit and was 
drowned. 

The second count charged the defendantf^ as the Local JBocud of 
Halifax, with wrongfully neglecting to. fence off, for the proteotiou 
of passengers, a certain footway near to a dam or goit within the 
district, and wrongfully permitting the same to be and continue 
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dangerous for foot passengers using the footway, and leaving the 18G8 
same without su£Scient light to warn persons, whereby, &c. (1) WuioN 

Plea. Not guilty by statute. Issue. i^j^^^^;; ^^^ 

At the trial before Lush, J,, at the Leeds spring assizes, 1867, it Ck)BPORATi()H 
appeared that the deceased, the plaintiff's husband, was drowned 
through falling into an unfenced goit by the side of a public 
footpath on which he was walking, within the defendants' dis- 
trict ; that by reason of the goit being unfenced, it was dangerous 
to passengers, and that it was not sufficiently lighted. It was 
objected by the defendants that, if liable at all, they were entitled 
to notice of action under s. 139 of the Public Health Act, 1848 ; 
and it was conceded by the plaintiff that if they were so entitled 
the notice given was insufficient, for want of stating the place of 
abode of the intended plaintiff, or the name or place of abode of 
Lis attorney or agent, as required by that section ; but it was con- 
tended that no notice of action was necessary, the cause of action 
being only an omission. 

A verdict was entered for the plaintiff on the second count, with 
leave to move to enter a nonsuit or a verdict for the defendants, on 
the grounds — 1, that a notice of action was necessary, and that 
no sufficient notice was given ; 2, that there was no such duty upon 
the defendants as that upon which the second count of the decla- 
ration was foimded. 

A rule was obtained accordingly, and also to enter judgment 
for the defendants non obstante veredicto, on the ground that the 
second count did not shew any duty or liability on the part of the 
defendants. 

The liability of defendants was alleged to arise in the following 
manner. 

The corporation of Halifax were, under s. 12 of the Public Health 
Act, 1848 (11 & 12 Vict c. 63), the Local Board of Health of 
Halifax ; and s. 68 of that act vests in the local board all present 
and future streets being highways within the district, and enacts, 
that " the said local board shall from time to time cause all such 
streets to be levelled, paved, flagged, channelled, altered, and re- 
paired, as and when occasion may require, and they may from 
time to time cause the soil of any such street to be raised, lowered, 

(I) TLtre was a third count, wliich waa abaiidoucd at the trial. 
Vol. 111. M 3 
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18C8 or altered as they may think fit, and place and keep in repair 
W1L8ON fences and posts for the safety of foot-passengers." (1) 
MAToi AND The Local Government Act, 1858 (21 & 22 Vict c. 98), which 
^T^^^ (ss. 4 & 5), is to form part of the Public Health Act, 1848, and to 
take effect in all places where that act is in force, by s, 45 incor- 
porates (amongst others) the provisions of the Towns Improvement 
Clauses Act, 1847 (10 & 11 Vict c. 34), "with respect- to precau- 
tions during the construction and repair of the sewers, streets, and 
houses " (ss. 79 — 83); and by the 83rd section of that act it is 
enacted that, " if any building, or hole, or any other place near 
any street be, from want of suflScient repair, protection, or in- 
closure, dangerous to the passengers along such street, the com- 
missioners shall cause the same to be repaired, protected, or inclosed, 
so as to prevent danger therefrom." 

Jan. 24. Manisty, Q.G., and Gibbom, shewed cause against the 
rule. The 68th section of the Public Health Act, 1848, is impera- 
tive, and the clause " they may from time to time . . . think fit," 
is parenthetical, so that the previous shall governs the concluding 
words of the section : York and North Midland Railway Company v. 
The Queen. (2) Again, the 83rd section of the Towns Improve- 
ment Clauses Act, 1847, is imperative, and this is a hole within 
the meaning of the section. 

[Martin, B. The connection of the words and the heading 
under which the section occurs shew that it refers to a hole made 
in the course of building operations. 

Channell, B., referred to Ikistem Counties Bailway Company v. 
Marriage, (3)] 

That no such strict construction is to be made of the sections 
placed respectively under the various headings, is shewn by the 
fact that under the heading "with respect to laying out new 
streets " are placed ss. 61 and 62, the operation of which is evi- 
dently not confined to that occasion, and that s. 93 is found not 

(1) Section 117, by which the local ferred to the local board, were also 

board are to be the siirve^^ors of high- relied on by the plaintiff. 

ways, and 24 & 25 Vict. c. 61, s. 10, (2) 1 E. & B. 858 ; 22 L. J. (Q.B.1 

by which the [wwcrs of the vestry 225. 

under 5 & 6 \Vm. 4, c. 50, are trans- (3) 9 11. L. C. 32. 
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under the head relating to the prevention of nuisances, but under 1868 
that relating to cleansing the streets. Wilson ~ 

[Mabtin, B. Even supposing that construction to be correct, ^' 

could any action be maintained against these defendants : M'Kin- Corporation 
non V. Penson (1), and Young v. Davisi (2)] 

Here a special body is created with new powers and new duties, 
and HartnaU v. Uyde Commissioners (3) is an authority that an 
action will lie against them ; and is also an authority for constru- 
ing these sections as imperative. 

[Kelly, C.B., referred to Coe v. Wise. (4)] 

As to the notice of action, none was necessary ; this not being a 
thing done, but only an omission : King v. BurreU (5) ; Blanchard 
V. Branible. (6) In Newton v. Mlis (7), and Poulsum v. Thirst (8), 
something had in the first instance been done by the defendants, 
and the neglect was incidental to the doing; but here nothing 
whatever had been done, it was a bare nonfeasance. 

[Martin, B., referred to Davis v. Curling. (9)] 

There also an act had been done. 

MeUish, Q.C., and Kemplay, supported the rule, and contended 
that the enactments were not imperative ; that if they were so, 
still the defendants were not liable ; and that if they were liable a 
notice of action was necessary ; and they cited Parsons v. St. Mat- 
thews Vestry, Bethnal Oreen. (10) 

Cur. adv. vult. 

Jan. 30. The judgment of the Court (Kelly, C.B., Martin and 
Channell, BB.), was delivered by 

Kelly, C.B. This action is brought to recover damages against 
the defendants, for having permitted a public footpath, within 
the limits of their acts, to remain without a fence to ensure the 
safety of the public in passing along such footpath, whereby the 

(1) 9 Ex. 609 ; 23 L. J. (M.C.) 97. (5) 12 A. & E. 460. 

(2) 2 n. & C. 197. (6) 3 M. & S. 131. 

(3) 4 B. & S. 361 ; 33 L. J. (Q.B.) (7) 5 E. & B. 115 ; 24 L. J. (Q.B.) 
39. See also Ohrhy v. Hyde Ccmmis- 337. 

ti(mr8 ; 5 B. & S. 743 ; 33 L. J. (Q.B.) (8) Law Rep. 2 C. P. 449. 

296. (9) 8 Q. B. 286. 

(4) Law Kep. 1 Q. B. 711. <10) Law Rep. 3 C. P. 56. 
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1868 deceased, the husband of the plaintiff, fell into a goit by the side 
Wilson ^^ ^^^ path, and was drowned. 
Mayob and ^^® declaration contains three counts. The third was abandoned. 

CoBPOBATioN The first is grounded upon the 83rd section of the statute 10 & 
OF Halifax. 

11 Vict. c. 34, the Towns Improvement Clauses Act, 1847; and 

the second upon the 68th section of the 11 & 12 Vict. c. 63, the 
Public Health Act, 1848. The action was brought under Lord 
Campbeirs Act. The facts were, that there was a public footpath 
in the town of Halifax by the side of which a goit runs, and the 
path is unprotected by a fence. The plaintiff's husband fell into 
this goit and was drowned. The allegation in the first count is, 
that it was the duty of the defendants to cause the goit to be 
repaired, protected, and enclosed, so as to prevent danger to pas- 
sengers on the footpath. It has been already said this count was 
framed upon the 83rd section of the 10 & 11 Vict. c. 34. We are 
clearly of opinion that the goit into which the deceased fell was 
not a " hole or other place " within the meaning of this section. 
The section is the last of a series beginning with the 79th, and we 
think the holes and places referred to in the section are holes and 
similar places arising or exposed during the construction and repair 
of the sewers, streets, and 'houses of the town. 

The second count is founded upon the 68th section of the 11 
& 12 Vict. c. 63. The cause of action alleged was that the defend- 
ants had wrongfully neglected to fence off for the protection of 
passengers the footway near the goit, and that thereby the deceased 
met his death. The 68th section vests all the streets, being high- 
ways, in the Local Board, who are in this case the defendants, and 
enacts that they shall from time to time cause the same to be re- 
paired, and that they may from time to time cause the soil of the 
streets to be raised, (fee, and place and keep in repair fences and 
posts for the safety of foot passengers. The argument for the plain- 
tiff was that this section made it obligatory upon the defendants to 
place fences and posts along the footways, and an ingenious argu- 
ment was presented to us, that part of this section may be read as 
a parenthesis. But we think, whether these words may be so read 
or not, that upon the true construction of the whole enactment, a 
discretion was necessarily vested in the board as to what fences 
and posts should be placed or erected in ancient footpaths where 
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none had ever existed before. The supposed absolute duty of the 1868 
defendants upon which the second count is framed, therefore, does Wimon 
not exist, and this cause of action also fails. The case of Hartnall -^^yob. and 
V. Byde Commissioners (1) was relied upon by the learned counsel Coi^ration 

^ OF XlAliIFAZa 

for the plaintiff. The duty there alleged was created by another 
act of parliament, which is not obligatory upon the present defend- 
ants, and the case itself is clearly distinguishable. The duty in 
that case was obligatory, not discretionary. A case was cited by 
the learned counsel for the defendants, Parsons v. St. Matthew's 
Vestry y Bethnal Oreen (2), decided by the Court of Common Pleas, 
which is supposed to be somewhat at variance with the case of 
HartnaU v. Byde Commissioners. (1) It does not seem to us to be 
necessarily so ; but should a case arise in which the question shall 
be, whether the 68th section of the Public Health Act, 1848, 
imposes upon the local authority the liability to be sued in a civil 
action for damages, by reason of a failure to perform a duty assigned 
to them by the act, we should pause before we could hold that, in 
addition to the well established remedy by indictment, every indi- 
vidual among the public would have a right of action for any and 
every injury resulting from such breach of duty. Upon this point, 
however, as it does not arise in the present case, we pronounce no 
opinion. 

The defendants besides contend, that they were entitled to 
notice of action under the clause of the act which provides that 
no action shall be brought until after a month's notice, " for any- 
thing done or intended to be done under the authority of the ' 
act." In answer to this objection it has been argued on the part 
of the plaintiff, that the charge against the defendants is not of 
any act done or intended to be done, but of an omission to erect 
or cause to be erected a fence between the footpath and the goit, 
and that the omission to do an act is not " an act done or intended 
to be done." Some authorities have been cited on both sides ; 
but we think that, whatever may be the construction which might 
be put upon the words of the statute, if the question arose in this 
case for the first time, it is now settled by authority, that an 
omission to do something that ought to be done in order to the 
complete performance of a duty imposed upon a public body under 

(1) 4 B. & S. 361 ; 33 L. J. (Q.B.) 39. (2) Law Rep. 3 C. P. 56. 

Vol. III. N 3 
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1868 an act of parliament, or the continuing to leave any such duty 

Wilson unperformed, amounts to an act done or intended to be done 

*• within the meaning of these clauses, requiring notice of action for 

CoRPOBATioN the protection of public bodies acting in the discharge of public 

OF Halifax, j .. j j^ j^ f j. 

duties under acts of parliament. 

In Davis v. Curling (1), the defendant, the surveyor of a parish, 
was charged with having negligently permitted a quantity of 
gravel to remain by the roadside for an unreasonable time, whereby 
the carriage of the plaintiff was driven against the gravel, and 
overturned, and the plaintiff hurt and injured. Upon the trial 
there was a verdict for the plaintiff with leave to move for a non- 
suit, and the Court made the rule absolute, on the ground that, 
although the grievance complained of was the omission to remove 
the gravel, or the permitting it to continue unremoved upon the 
road, it came within the substantial meaning of the act of parlia- 
ment, and was a tort committed in the course of the defendant's 
ofiBcial duty, and that the permitting the obstruction to remain 
for an unreasonable time was a positive act done in his public 
character as surveyor, within the act of parliament. So in Poulsum 
V. Thirst (2), the defendant, a contractor under the Metropolitan 
Board of Works, was held entitled to a notice of action, where the 
provision was in the same words " anything done or intended to 
be done under the powers of such board or vestry, under the said 
acts or this act,'' and the grievance charged was the omission to 
remove the water by pumping above a dam built across a sewer. 
These authorities are conclusive ; and we are therefore of opinion 
that the defendants were entitled to notice of action, and that on 
this ground also the rule must be made absolute for a nonsuit. 

Bvie absolute for nonsuit. 

Attorneys for plaintiff : Gregory, Rowcliffe & Co. 
Attorneys for defendants : Williamson, HiU & Co., for J. E. 
Norris, Halifax. 

(1) 8 Q. B. 28G. (2) Law Rep. 2 C. P. 449. 
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EARL OF DERBY v. BURY IMPROVEMENT COMMISSIONERS. 18«8 

Xuisance — Sewer — Construction — Local Act and General Act — Compemaiion ' 

—Xuisance^ Bemcvdl Act, 1855 (18 <fe 19 Vict. c. 121), as. 21 and 22— 
General Highway Act (6 A 6 Wm, 4, c. 50), «s. 54 and 67. 

Section 22 of the Nuisances Removal Act, 1855, does not empower the local 
authority to make a new sewer through private enclosed land, where no sewer 
existed previously, unless it is ahsolutely necessary for the purpose of removing 
an existing nuisance. 

Semble (per Kelly, C.B. and Channell, B.), that the compensation provided by 
s. 67 of 5 & 6 Wm. 4, c. 50, and by s. 22 of the Nuisances Removal Act, 1855, 
referring to that section, is compensation only for the damage caused to land in 
executing the works there described, but not for the permanent injury to or occu- 
pation of the land. (Per Martin, B.) : That it is compensation for all injury. 

By the Bury Local Act, improvement commissioners were (s. 102) empowered 
to make whatever sewers, &c., they should think necessary, and (if it should be 
found necessary) to carry the same through enclosed lands, ** making full com- 
pensation to the owners or occupiers thereof;** twenty-eight days* notice was to be 
given (s. 110), and objections were to be heard by the commissioners before com- 
mencing the work ; and (s. Ill) an appeal to the quarter sessions against the 
undertaking of any such works by the commissioners was given to any person 
aggrieved :— 

Eddy that these provisions of the local act were not repealed or superseded by 
the provisions as to sewers in the Nuisances Removal Act, 1855, although the 
commissioners were (by s. 3) the local authority under that act 

The defendants were improvement commissioners for Bury. A watercourse 
which received the sewage of several drains became a nuisance, and was in- 
capable of being rendered innocuous without constructing a new sewer; the 
defendants constructed a sewer, carrying it for a short distance by the side of the 
^vatercour8e, and thence across the plaintiff's enclosed land, where no sewer before 
existed, to join a lower system of drainage. This was the most convenient and 
inexpensive course to adopt, but it did not appear that the nuisance could not 
have been otherwise remedied. The preliminaries required by the local act were 
not complied with, and the defendants justified under s. 22 of the Nuisances 
Removal Act, 1855 : — 

Bdd (per Kelly, C.B., and Channell, B.), that tlie defendants had no power to 
make the new sewer through the plaintiff's land. 

(Per Martin, B.) : that s. 22 of the Nuisances Removal Act, 1855, gave the 
defendants power to make the sewer, and that this power was not restrained by 
the previous local act. 

Special case stated in an action brought by the plaintiff^ as re- 

Tersioner, against the defendants^ for constructing a sewer in his 

land. 

In 1848, the defendants constructed a common sewer, coming 
Vol. III. 3 
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18G8 down a lane called Bell Lane into the Bury and Bochdale turn- 
EablDisbt pike ready thence running along the turnpike road for some 
BuBT disfcmoe^ and finally discharging itself into a brook crossing the 
^^CoS^^ road, called Huntley Brook. 
MifisioNEBB. For about thirty years before action brought, another common 
sewer came down the same turnpike road from the opposite direc- 
tion, and also discharged itself into Huntley Brook ; this was origi- 
nally a surface sewer, but in 1846 it came into the defendants' 
hands, and was afterwards covered over by them, and used as a 
common sewer. 

At the point in the turnpike road where these sewers respec- 
tively fell into the Huntley Brook, called in the case the Junction, 
a road, called the Chesham Fold Bead, joined the turnpike road ; 
and before and since the passing of the defendants' special act 
(1846), a sewer came down that road, and discharged into the 
Huntley Brook at the Junction, the refuse water, sewage and 
drainage, from a mill and some houses on the Chesham Fold Road, 
and also the overflow water from the reservoirs connected with the 
mill. 

The Huntley Brook came from the same direction as the last 
mentioned sewer, and crossing the road at the junction, carried 
down the contents of the three sewers towards the river Roche. 

Complaint was made to the defendants on the 25th of April, 
1863, and on the 7th of March, 1866, by an occupier of land 
on the lower course of the brook, of the nuisance occasioned 
by the turning into the Huntley Brook of the Bell Lane sewer ; 
and it was stated by him (and it was admitted to .be true), that 
since the making of the sewer the brook had become a nuisance. 

Upon this the defendants, pursuant to a report of their surveyor, 
constructed the sewer in question, intercepting the drainage of the 
three existing sewers (except the overflow water of the mill) at the 
junction, and carrying it for a short distance by the side of the Hunt- 
ley Brook, thence diagonally across the plaintiff's land, then down a 
lane called Back Lane, which came out of the turnpike road oppo- 
site Bell Lane, and thence into an existing system of sewers con- 
nected with the river Roche. 

The case found as a fact that the nuisance could not be removed 
without constructing a new sewer, and that the course pursued by 
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the defendants was the most inexpensive and convenient for the 1S68 

purpose. Earl Derby 

The new sewer was carried across the plaintiff's land (then let ^^ 
on lease), where no common sewer before existed, the land being Improvemknt 
enclosed land, and not a public way, and being within the limits uissionebs. 
of the special act. It was constructed with the consent of the 
tenant in occupation of the land, but without the leave of the 
plaintiff; and no notice was given by the defendants tmder the 
110th section of the special act. 

It was found that the defendants had injured the plaintiff's 
reversion by the construction of the sewer, and that the sum 
necessary to reinstate the premises was 871. ; and the questions for 
the Court were : — 

1. Whether the defendants were justified under the acts referred 
to in the pleadings (18 & 19 Vict. c. 121 ; 11 & 12 Vict. c. 63 ; 
and 9 & 10 Vict. c. ccxciii.) or any of them, in cutting and con- 
structing the sewer ? 

2. Whether they ought to have given notice under the 110th 
section of the special act before commencing the works ? 

The defendants were commissioners under the Bury Improve- 
ment Act, 1846 (9 & 10 Vict. c. ccxciii.), and also by s. 3 of the 
Nuisances Eemoval Act (18 & 19 Vict. c. 121), the local authority 
under that act. By s. 82 of the local act they were also sur- 
veyors of highways, with all the powers of surveyors. 

By 8. 101 of the local act, all sewers, and all works therewith 
connected, existing within the limits of the act, or thereafter to be 
constructed, and the management and control over such sewers and 
works, were vested in the commissioners. 

By s. 102, the commissioners were empowered to construct 
*' such and so many main and other sewers and drains as they shall 
think necessary ... in, under, or. across all or any of the streets, 
whether dedicated to the use of the public or not, and other places 
within the limits of this act, and, if needful, through and across all 
underground cellars and vaults which they may find under any of 
the said streets or other places, doing as little damage as may be, 
and making fuU compensation for any damage done . . . and in 
case it shall be found necessary for completing any of the afore- 
said works, to build, carry, and continue the same into and through 

2 3 
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1868 any enclosed lands or place not being a public way, it shall be 
EablD£rby lawful for the commissioners to build, carry, and continue the 

jjJ'j^Y same into or through the said lands or other place accordingly, 
Improvemkkt making fuU compensation to the owners and occupiers thereof." 

Com- 

1II8SI0NBBS. By s. 110, '^ Before making any sewer under this act where no 
common sewer previously existed, and before commencing to 
widen, deepen, embank, alter, arch over, or amend, any sewer at 
present existing, and before abandoning any old sewer, the com- 
missioners shall give notice of their intention," by affixing (in 
certain public places), twenty-eight days at least before the com- 
mencement of any such work, a printed or written notice, setting 
forth the names of the places '' through or near which it is inten- 
ded the new sewer shall pass, or the existing sewer be altered or 
amended, or the old sewer be stopped up," referring to a plan to 
be deposited in the office of the commissioners ; '^ and such notice 
shall also set forth the time and place appointed for holding a 
meeting of the commissioners to consider any objections made 
against such intended works; and all persons who shall deem 
themselves interested therein, or likely to be aggrieved thereby, 
shall be entitled to be heard before the commissioners at such 
meeting ;" and the commissioners may abandon or make alterations 
in the intended works; provided that no alteration causing a 
deviation of more than ten yards from the line described in the 
notice and set forth in the plan, shall be begun, " until the end of 
seven days after an order for the execution thereof shall have been 
duly made by the commissioners, and entered in the books of the 
commissioners." 

By 8. Ill, "it shall be lawful for any person liable to contribute 
towards the expense of any of the works aforesaid, or who shall 
deem himself to be aggrieved by the undertaking of such work, at 
any time within seven days next after the making of any such 
order by the commissioners," to give notice of appeal against the 
undertaking of such work ; and on his entering into a recognizance 
within four days to try the appeal, &c., the commissioners are not 
to begin to execute the work until the judgment of the court on 
the appeal. 

By 8. 21 of the Nuisances Bemoval Act for England, 1855 (18 & 
19 Viet. c. 121), "all surveyors and district surveyors may make, 
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scour/ cleanse, and keep open all ditches, gutters, drains, or water- 1868 
courses, in and through any lands or grounds adjoining or lying Earl Derby" 
near to any highway, upon paying the owner or occupier of such jj^^^ 
lands or grounds, provided they are not waste or common, for the Improvement 
damages which he shall thereby sustain, to be settled and paid in missioners. 
such manner as the damages for getting materials in enclosed 
lands or grounds, are directed to be settled and paid by the law in 
force for the time being with regard to highways." (1) 

Section 22, " wherever any ditch, gutter, drain, or watercourse, 
used, or partly used, for the conveyance of any water, filth, sewage, 
or other matter from any house, buildings, or premises, is a nuisance 
within the meaning of this act, and cannot, in the opinion of the 
local authority, be rendered innocuous, without the laying down of 
a sewer, or of some other structure along the same or part thereof 
or instead thereof , such local authority shall, and they are hereby 
required, to lay down such sewer or other structure, and to keep 
the same in good and serviceable repair ; and they are hereby de- 
clared to have the same power as to entering lands for the pur- 
poses thereof ... as are contained in 5 & 6 Wm. 4, c. 50, s. 67 
. . . and the provisions contained in this section shall be deemed 
to be part of the law relating to highways in England, Ac." 

By 5 & 6 Wm. 4, c. 50, s. 67, power is given to the surveyor, 
&c., " to make, scour, cleanse, and keep open all ditches^ gutters, 
drains, or watercourses ... in and through any lands or grounds 
adjoining or lying near to any highway, upon paying the owner or 
occupier of such lands or grounds, provided they are not waste or 
common, for the damages which he shall sustain thereby, to be 
settled and paid in such manner as the damages for getting 
materials in enclosed lands or grounds are herein directed to be 
settled or paid." 

Section 54 enacts, that if sufficient material cannot be found in 
waste lands, &c., then the surveyor may, by licence from the jus- 
tices, search for, dig, and get materials, in " any of the several or 
enclosed lands or grounds of any person whomsoever " (with certain 
exceptions) ..." making such satisfaction for the materiab which 
may be got or taken away, and also for the damage done to such 
lands or grounds by the getting and carrying away the same, as 

(1) See 5 & 6 Wm. 4, c. 50, s. 54, post i\ 125. 
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1868 shall be settled and ascertained by order of the justices at a special 
^RL Dkbbt sessions for the highway." (1) 

V, 

iMPBovKMjBNT J^^* 21. TempU, Q.C. (Jones, Q.C, and /. A. Bussell with him), 
aS^^M. ^"^^ ^® plaintiff, contended that the only power which the defen- 
dants possessed of making such a work was under their local act 
(not complied with in this case) which contained ample provisions 
for compensation ; but that under s. 22 of the Nuisances Eemoval 
Act their only power was to make a sewer along the course of an 
existing sewer ; and in that case no such provision for compensa- 
tion was made, since s. 67 of the Highway Act referred to by 
that section, only provided compensation for injury done in the 
course of executing works, but gave no compensation for the per- 
manent injury to or occupation of the land. 

Manidy^ Q,C. (Holker with him), for the defendants, contended 
that s. 22 of the Nuisances Bemoval Act, read in connection with 
8. 21, and with 5 & 6 Wm. 4, c. 50, s. 67, justified them ; that 
looking at the facts stated, it must be taken that the sewer was 
part of a system of drainage which rendered it necessary it should 
be made in the manner adopted, and that to effectuate the pur- 
poses of the act the whole system must be regarded as one; 
Eeff. V. Bodkin (2), Beff. v. Gee (3) ; that the compensation pro- 
vided by the section included all damage done ; and that the 
special act, with the necessity for notice, &c., was superseded by 
the subsequent general act. 

Templey Q.(7., in reply, cited FUzgeraM v. Champneys (4), to shew 
that the special legislation was not affected by the general act 

CW. adv, vuU, 

Feb. 28. ilARTiN, B., read the following judgments : — 

Kelly, C.B. [After stating the facts of the case.] The de- 
fendants justified their act under the 18 & 19 Vict c. 121, s. 22, 
and the question is, whether they were authorized to carry this 

(1) By s. 51 the surveyor has ix)wer, away the same," in manner directed by 

by licence of the jastices, to get ma- s. 54. 
terials in any waste land, &c., without (2) 30 L. J. (M. C.) 38. 

making any satisfaction for the wia- (3) 1 E. & E. 1068 ; 28 L. J. (Q.B.) 

terials^ hut making mtvfaction for all 298. 
da?nag€s done to the land ** by carrying (4J 2 J. & H. 31 ; 30 L. J. (Ch.) 777. 
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flewer through the dose in question. I am of opinion that the 1868 
defendants had no such authority, and that the plaintiff is entitled earl Dbbbt 
to the judgment of the Court. 3^ 

Upon considering the seyeral acts referred to, it will be found that Impbovembnt 
the defendants, as improvement commissioners for Bury, acquired missiokebs. 
the ownership, and became entitled to the control and management 
of the whole of the sewers within the district, subject only to the 
right vested in the local authority to correct or remedy a.nuisance 
existing in any sewer or drain under the provisions of s. 22 of the 
act before referred to. 

The right conferred upon the defendants under this 22nd section 
is merely to lay down a " sewer or other structure " along any 
"ditch, gutter, drain, or watercourse" used for the conveyance 
of sewage, or along " part thereof or instead thereof," where such 
drain has become a nuisaoce, and cannot be otherwise rendered 
innocuous. But the "local authority" have no general power 
to construct new sewers, or to deal with old ones, except under 
the above words of the act 

That power is conferred alone upon the improvement commis- 
sionersy who by the express language of s. 102 of the Bury 
Improvement Act, 1846, are authorized to construct whatever 
sewers and drains they may think necessary, not only in, under, and 
across the street, but through and across the underground cellars 
and vaults within the district ; and also, if necessary, to carry their 
sewers " into and through any enclosed lands or other place not 
being a public way," within the limits of the act. But the exercise 
of this power is subject to the right of compensation in the owners 
and occupiers of the laud, and subject also (by s. 110) to the con- 
dition of giving a public notice of twenty-eight days before the com- 
mencement of the work, and of appointing and holding a meeting 
of the commissioners to consider any objections which may be made 
by any one interested in the execution of the contemplated works ; 
and further, if the commissioners should decide against the objeo- 
tion, and persevere in the work, the party aggrieved has (by s. Ill) 
an appeal to the quarter sessions against their decision. 

The scheme of the acts considered together appear to be, to confer 
.upon the authorities constituted under the local act a general power 
to make and maintain, repair, divert, or alter all drains and sewers, 
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1868 old or new, when, where, and as they deem necessary or expedient ; 

Eadl Debbt but this power is subject to reasonable restrictions and conditions, 
BuBT ^^^ among them to the all-important condition, that the owners 

Impbovement of property taken or injured^ and the ratepayers by whom the cost 
1II8SI0KEBS. of all these works must be borne, may be heard in the first instance 
before the local authorities against the proposed works, and at last 
may appeal against their decision to another tribunal. But, on 
the other hand, the local authority, wherever throughout England 
the general act is applicable, is invested with a specific, but unlimited 
and unconditional power, to put an end at once to any nuisance 
found to exist, and which may endanger or prejudice the public 
health ; and for this purpose they may cover in, or repair, or alt^r 
any drain or sewer, or make an old sewer into a new one, if neces- 
sary to do away with the nuisance. But this seems to be confined 
to cases of necessity, and to the operating locally on the spot upon 
drains or sewers in which a nuisance has arisen. I think it cannot 
have been the intention of the legislature to confer an unlimited 
and unconditional power upon the local authority, to construct new 
sewers wherever they, in their discretion, may think fit, whether 
through or under enclosed lands, or houses or buildings of what- 
ever class or description or value, and at whatever amount of ex- 
pense, and without notice, and without appeal, and without an 
opportunity to either ratepayers or proprietors even to appear and 
be heard against the contemplated works, however seriously they 
might afiect their interests, their comforts, or their prosperity. 

[His Lordship stated ss. 102, 110, and 111 of the Bury Improve- 
ment Act, 1846, and proceeded] : — The defendants, therefore, in 
their character of commissioners, were authorized to construct the 
sewer in question ; but only subject to the above conditions of 
giving public notice of holding a meeting at which the plaintiff 
could have been heard against the making of the sewer, with an 
appeal to the sessions in case they should have decided against 
him ; and, finally, of making compensation if the sewer should at 
length be carried through his land. It seems to me impossible to 
suppose that the legislature, with this act, and all these provisions 
for the protection or indemnity of the owners of property in this 
district in full force and operation, could have intended to autho- 
rize these same commissioners, or any other body of persons who 
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might hare constituted the local authority, to do these acts to the 1868 
injury of the owners of property, without any notice, without any earl Dbbby 
opportunity of being heard against it, without any appeal, and *• 

without compensation ; or, at least, that the legislature could have Impbovement 
conferred so extraordinary a power, not subject to any conditions mmsiokees. 
at all, without expressing that intention in clear and unambiguous 
language. It is contended, however, that the words of the Nui- 
sances Bemoval Act (s. 22), authorizing ** the laying down of a sewer 
or of some other structure along the same, or part thereof, or 
instead thereof," authorizes the local authority to do as they have 
done, that is, to abandon the old sewer throughout the greater 
portion of its course, and then to construct a new sewer in any 
direction, or through any description of property which happens 
to lie within the limits of the act I think that these words 
simply mean, that where a sewer has become a nuisance, the local 
authority may render it innocuous, by either repairing or covering 
it in, or constructing a new and covered sewer instead of the open 
one which before existed. But it must be in the same line or 
course, and as nearly as may be upon the site of the former sewer. 
If it became necessary, it would not be unreasonable to read the 
words of the act, reddendo singula singulis, as authorizing the 
laying down of a sewer along the existing drain or part thereof, or 
another structure instead thereof. The section proceeds to declare, 
that the local authority shall have the same powers as to the 
entering lands for this purpose as are contained in ss. 67, 68 of the 
Highway Act. But 5 & 6 Wm. 4, c. 50, s. 67, to which reference 
is thus made, contains no express direction as to the entering of 
lands, or how any lands shall be entered ; but relating, as it does, 
to the making of ditches, gutters, drains, and watercourses by 
surveyors of highways, enables them to carry such ditches or 
other works through any lands or grounds adjoining or lying near 
to any highway. I cannot think that any authority is thus con- 
ferred upon the local authority to make any new sewer through 
the enclosed land of the plaintiff, which does indeed happen to be 
on one side bounded by a highway, but which might have been 
surrounded by other enclosed lands a mile or miles distant from 
any highway at aU. 

It is to be regretted that the defendants should not have availed 
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1868 themselves of the ample powers they possess under the Improve- 
EaelI^by nient Act, to construct the work in question ; but as it is admitted 
^ that no notice was given of their intention as required by s. 110, 
IMPBOTEMXNT thoy aro compelled to resort to the Nuisances Bemoval Act, and 
KxssEONXBs. to claim a right to enter and use the plaintifiTs land for the 
purposes of the work, without affording him the opportunity, 
which it is manifest that he is entitled to under the Bury Im- 
provement Act^ of being heard before the commissioners upon his 
objection to the work, and of appealing from their decision to the 
court of quarter sessions, in case they should have pronounced 
against him. 

Looking, therefore, to the general intent of these acts of par- 
liament considered together, to the express provisions of the Bury 
Improvement Act, and putting a fair and reasonable construction 
upon the words of the Nuisances Bemoval Act, I am of opinion 
that the carrying of the sewer through the enclosed land of the 
plaintiff was unauthorized and illegal, and that the plaintiff is 
entitled to the judgment of the Court. I have to add that my 
Brother Channell concurs with me in this judgment* 

I have considered with very great attention the proposed judg- 
ment of my Brother Martin in this case ; and I would observe that 
I am far from thinking that the Nuisances Bemoval Act is in any 
way controlled or restricted by the local Bury Improvement Act; 
which indeed is referred to, only as showing the care and vigilance 
with which the legislature has guarded the rights of property 
where a general power to construct sewers in any place, and 
through any description of property, is conferred upon a public 
body. I am of opinion on the contrary, that the Nuisances Be- 
moval Act should receive a large and liberal construction, and that 
it enables the local authority to resort to any means whatever, 
which may be absolutely necessary to put an end to a nuisance; 
' and this on the ground that the exercise of powers without limit or 
restriction, may in some cases be necessary to put an end to 
a nuisance which may be prejudicial or dangerous to health or to 
human life. And if the traversing of the plaintiff^s enclosed field 
were necessary to the completely remedying or removing the 
nuisance in question, I should think that even that measure might 
be resorted to under the 22nd section. But it is quite obvious 
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that this end may be accomplished by merely carrying away the ifi68 
accumulation of filth, and converting the open drain into a covered Earl Debby 
sewer, upon the same spot and in the same direction, as that which 3^^^^ 
now exists. It is therefore that I think that the local authority lapBg^ooMT 
have exceeded their powers in entering and cutting through the iiissioNi»s. 
enclosed land of the plaintiff, as complained of in this action. 

Martin, B. [After stating the questions submitted to the 
Court] : — As to the second question, the learned counsel for the 
defendants abandoned their defence, and relied solely upon the 
22nd section of the Nuisances Eemoval Act for England, 1855 
(18 & 19 Vict. c. 121), where no notice is required. It was 
argued that the operation of the 22nd section was restrained 
by the Bury Improvement Act, 1846. Very extensive powers to 
make sewers are thereby given, and compensation is to be paid 
to the owners of enclosed lands through which they are made. 
By 8. 110, notice is to be given of the intention to make them, and 
the defendants cannot justify imder it, because they did not give 
the required notice. But in my opinion the 22nd section is not 
restrained by the local act. The Nuisances Kemoval Act, 1855, 
is a general act, applicable to all England. There is not one word 
to shew, either expressly or by implication, that its provisions are 
to be restrained by local acts. The legislature of late years have 
passed a variety of acts for the removal of nuisances and prevention 
of disease, and have dealt very summarily with what has been 
called in the argument " private rights." The object of this act is 
declared to be, to substitute more effectual provisions than then 
existed. (1) The enactments of the 22nd section are general. There 
is no reference to local acts ; and it occurs to me that its operation 
would be fettered and crippled, and its construction and operation 
rendered impracticable, if its plain and unambiguous language is to 
be affected by the infinite number of local acts in which provisions 
are to be found relative to sewers. These provisions are not uni- 
form, and if the construction contended for on behaK of the plain- 
tiff be correct, one construction would be required to be given to 
the 22nd section as regards one to^vn, and another as regards 
another, if the provisions in their respective local acts as to sewers 

(1) See the Preamble. 
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1868 were different, as in the great majority of instances they are. 

Earl Debby Great stress was laid upon the provision in the local act, that the 

jj *^Y o>vner is to receive compensation. By the 22nd section (incor- 

"iy^^n^^^iEKi^ porating the 67th section of 5 & 6 Wm. 4, c. 50), he is to be paid 

MissioKEKs. for the damages which he shall sustain. I do not myself appre^ 

ciate the difference. The sewer is only an easement ; and if the 

damages are to be paid which the owners sustain from the making 

of it, I think it would include compensation, if indeed in such a 

case compensation and payment for damage are not synonymouf^ 

terms. In my opinion, therefore, the present case depends upon 

the 22nd section of the general act, and upon it exclusively. 

[The learned Baron then stated the facts of the case, and pro- 
ceeded] : — The 22nd section enacts, that wherever a watercourse, 
used or partly used for the conveyance of sewage from any house 
or premises, is a nuisance within the meaning of the act, and can- 
not in the opinion of the local authority be rendered innocuous, 
without the laying down of a sewer " along the same or part thereof 
or instead thereof," the local authority *' shall and they are thereby 
required to lay down such sewer." Now, the facts found in the 
special case are, that there was a watercourse partly used for the 
conveyance of sewage from certain houses ; that it was a nuisance 
within the meaning of the act ; that it could not in the opinion 
of the defendants (the local authority) be rendered innocuous with- 
out the layi^ig down the new sewer, which has been laid down in 
the least expensive and most convenient manner. Under such a 
state of facts, what duty did the act impose upon the defendants? 
In the very words of the section it is, that they should and were 
thereby required to lay down such a sewer, and that it might be 
made either along the old watercourse or part of it, or instead of it 
It therefore seems to me that the defendants have done exactly 
what the section requires them to do. The section proceeds to 
enact that they are to have the same powers as to entering lands 
as were contained in the 67th and 68th sections of the Highway 
Consolidated Act, 5 & 6 Wm. 4, c. 50 ; and in another part of the 
section it is enacted, that the provisions in the section shall be 
deemed to be part of the law relating to highways. The 68th sec- 
tion forbids the owner or any other person to in any way inter- 
fere with drains made under the authority of the act, and does not 
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Apply to the provision to enter lands ; but the 67th section enacts, 1868 
substantially in the words of the 21st section of the Nuisances ~^^ dbbby 
Xlemoyal Act, that for highway purposes, highway surveyors shall «'• 

liave power to make drains through the lands or grounds adjoin- Impbovemext 
ing or near to the highway, upon paying to the owner of the missioners. 
land the damages which he shall sustain, to be settled and paid 
in the manner prescribed by the 54th section. Now, assuming 
it to be necessary for the defendants to rely upon this part of the 
22nd section for their justification, it seems to me that their 
powers of entry is, to enter upon any lauds within their juris- 
diction for the purposes of laying down the sewers, but that com- 
pensation is to be made to the owners for the damage they sustain. 

It is a true test in such cases as the present, to frame a special 
plea of justification, and ascertain whether the facts found in the 
special case would prove it It is my opinion that they would, and 
that a plea so framed would be good on demurrer, and that there 
are no facts found in the case which would be an answer to it by 
way of replication. (1) 

It was contended by the learned counsel for the plaintiff, that a 
strict construction should be applied, by reason that the power of 
entry into lands of a private individual for public purposes is an 
extreme exercise of legislative power. On the other hand it was 
contended by the learned counsel for the defendants, that the object 
of the legislature being the avoidance of public nuisances and the 
prevention of disease, a most liberal construction should be made. 
I have given the construction of the 22nd section which, it seems 



(1) The learned Baron here added: — 
" What I have stated to be the tnie test 
in the matter was the test which was al- 
ways applied by a former judge of this 
Court (Lord Wensleydale), whose death 
I regret to see announced this morning. 
Having sat for many years with that 
learned judge, and having practised be- 
fore him for a much longer period,! think 
it is but becoming in me to state that in 
my opinion the country has lost by his 
death one of the most learned lawyers 
and one of the ablest judges who ever 
sat in Westminster Hall. No one who 



has not had the advantage of sitting 
with him on the bench can thoroughly 
appreciate the qualities of his great 
mind, or his earnest wish at all times 
to do his duty. He never allowed any- 
thing to interfere with the conscien- 
tious discharge of those duties which 
he imposed upon himself, or felt be- 
longed to him in connection with his 
position as a judge. He was, without 
doubt, the ablest and best public 
servant I was personally acquainted 
with in the whole course of my life." 
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1868 to me^ the natural and ordinary meaning of its words imports ; and 
EablDbbbv applyii^g it to the facts foimd, in my opinion there is an answer to 

Impbovemest I would observe, however, that if in the neighbourhood of towns 
UI8BI0NEBS. the legislature confer large and extensive powers over adjoining 
lands, for the purpose of securing the comfort and health of the in- 
habitants, they may not unreasonably justify themselves by the 
consideration, that the very neighbourhood increases in value, 
in very many instances, and probably at this town of Bury, one- 
hundredfold ; and with this enormously increased value, there is 
no just ground of complaint, that the owner is subjected to some^ 
what more stringent provisions for the public good, than owners of 
property not so happily and advantageously situated. 

I have had the advantage of reading the judgment of the Chief 
Baron, which is concurred in by my Brother Channell. The ground 
of difference between us is plain and manifest. I am of opinion 
that a general act relating to the sewage of towns, expressed to 
apply to the whole of England, and in no way referring to local 
acts, is to be construed according to the ordinary and natural 
meaning of the words used, and is not to be restricted or affected 
by local acts. If the contrary view be correct, the inevitable con- 
sequence will be, that instead of the general act operating uniformly 
and consistently throughout the kingdom, there will, as regards 
different towns, be so many different constructions as there are 
different local acts varying in their provisions relating to sewers : 
such local acts are very numerous, and probably no two of them 
precisely correspond. 

The practical effect of the judgment of the Court will be, that the 
town of Bury will be deprived of the benefit of the Nuisances Ee- 
moval Act for England, 1855, by reason of the existence of a local 
act in nowise referred to by the general act. In my judgment thi& 
is going beyond the legitimate functions of judicial construction. 

Judgment for the plaintiff. 

Attorneys for plaintiff: ApjUehy, Wright y db Crowther,for 8.dtS. 
Woodcock, Bury, 

Attorneys for defendants : Bidsdale dt CraddocTc, for Harper & 
Dodds, Bury. 
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BUCKLEY V. JACKSON. 1868 

Jan. 16. 



Bill <f Exchange — ReUrietive indorsement. 

Indorsement of a bill of exchange, " Pay J. S., or order, value in account with 
H. C. D." In an action by a subsequent indorsee against the indorser : — 
Heldf that the indorsement was not restrictive. 
Stwirt V. Murrow (8 Moo. P. 0: 267), followed. 

Action by the ultimate indorsee of a bill of exchange^ drawn 
by defendant '* for co-lessee and self/' upon and accepted by the 
Glen Aiildin Slate and Slab Quarry Company, Limited, and in- 
dorsed by the defendant in these words : — ** Pay J. Spittal, Esq., 
or order, value in account with H. C. Drinkwater, Esq. For self 
and co-lessee. J. S. Jackson." 

The defendant pleaded, 7thly, that he indorsed the bill to 
Bpittal at the request of Drinkwater, for the accommodation of 
Drinkwater, to give title to the bill as against the acceptors, and 
without any value or consideration for the drawing, indorsement, 
or payment of the bill by defendant ; that Spittal indorsed in 
blank to Drinkwater without value, in order that Drinkwater 
might indorse the bill back to Spittal, as security for a promis- 
sory note of Drinkwater's, of which Spittal was holder; that 
Drinkwater did so indorse the bill back to Spittal, who then 
deposited it with his bankers, with the promissory note, for a 
special purpose, viz., that the bankers might as his agents hold 
the bill on his behalf as such security, and without any other 
value or consideration ; that the bankers, contrary to the said pur- 
pose, and in fraud of the defendant, and of Spittal, and without 
their consent, handed the bill to Drinkwater, who with notice of 
the premises, received the same in fraud of the defendant and of 
Spittal ; that when the bill was indorsed to the plaintiff the same 
was overdue, and that plaintiff had notice of the premises, and 
it was indorsed to and held by him without value or considera- 
tion. 

8thly, on equitable grounds, that when the defendant indorsed 
the bill to Spittal it was mutually agreed between them that the 
indorsement should be taken to be without recourse to defendant ; 
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1868 that Drink water when the bill was indorsed to him had notice of 



Buckley the premises, and that there was no value or consideration for the 
Jackson indorsement to him, and he always held the bill without value or 
consideration ; that the plaintiff when the bill was indorsed to him 
had notice of the premises, that the bill was then overdue, and 
that it was indorsed to and was held by him without value or con- 
sideration. 

At the trial, before Martin, B., at the Manchester winter 
assizes, 1867, the defendant proved that he indorsed the bill 
under the circumstances stated in the 7th and 8th pleas ; on the 
other hand, the plaintiff proved that it was indorsed to him before 
it was due, for consideration, and without express notice ; but it 
was contended for the defendant that his indorsement was restric- 
tive, and gave notice to the plaintiff of the agreement under which 
he indorsed it. The learned judge ruled that the indorsement was 
not restrictive, and a verdict was taken for the plaintiff. 

Higgin moved for a new trial on the ground of misdirection ; 
and distinguished the case of Sttuirt v. Murrow (1), on the ground 
that in that case not the restrictive indorser himself, but an ante- 
cedent indorser (the drawer of the bill) was sued. 

[Kelly, C.B. Value in account means only value received in 
account, and is of the same effect in an indorsement as on the face 
of the bill. It expresses that value has been received, and re- 
ceived in a certain manner, but it in no way restricts the effect of 
the indorsement.] 

Per Curiam (Kelly, C.B., Martin, and Pigott, BB). 

Buie refused. 

Attorney for defendant : T. E, Jones^ Manchester. 

(1) 8 Moo. P. C. 267. 
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SHAW, Appellant ; MORLBY, Respondent. 1868 

Beiting^Qaming'-'CmUruction--''' Office"*—*' PZace"— 16 & 17 Vict. c. 119. _/^^. 

On land adjoining a race-course, and just outside an inclosure reserred for 
ticket-holderSy was a long strip of ground of six feet wide, bounded on one side by 
an iron railing which surrounded the inclosure, on the other side by a permanent 
wooden paling, facing the open ground. Within this strip were placed temporary 
wooden structures, in which during the races the business of betting was carried 
on. They had desks fronting both ways, and at each desk was a clerk with a 
book, and a person standing in front of each desk conducted the business on behalf 
of the person who rented the strip of land, and the bets were recorded by the 
clerk. At one of these structures the appellant conducted this business. On 
appeal from a conviction under 16 & 17 Vict. c. 119, s. 3 : — 

Edd, that this structure was an '* office** and a " place'* within the meaning of 
the statute, and that the appellant was rightly convicted. 

Case stated under 20 & 21 Vict. c. 43, by Justices of Doncaster, 
Vfho had convicted the appellant in the sum of 252., on an infor- 
mation under 16 & 17 Vict c. 119, s. 3, charging him with having, 
on the 1 0th of September, 1867, " knowingly and wilfully had the 
care and management of, and assisted in conducting the business 
of an office and place at Doncaster, then and there opened, kept, 

Vol. m. P 3 
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1868 and used for the purpose of betting with persons resorting thereto, 

Shaw &C." (1) 

MoRLBT. ^* ^^ proved before the magistrates, that the Town Council 
of Doncaster were, as lords of the manor, owners of the soil of 
the Doncaster Town Moor, where the Doncaster races are run; 
that at various times race-stands had been built on a portion of 
this ground fronting the race-course, which was inclosed by iron 
railings, and was called ^ The Inclosure ;" and that to the Grand 
Stand and the Inclosure the public were admitted by guinea 
tickets during the four days of the September meeting. 

Along the east.ei^dof the Inclosure, outside it, and at a distance 
of about six feet from the iron railing which inclosed it, ran a 
permanent wooden palisade, forming with the iron railing a space 
of about forty-four yards long and six feet wide. 

In 1867, this space was let to William NichoU for the September 
meeting, at the rent of 63021, and was used by him in the following 
manner. It ^as partitioned, and upon each plot of land a wooden 
structure of five feet high was erected/ fronting both ways, the 
iron railing being on one side, and the wooden palisade on the 
other. The structure of which the appellant had the care and 
management was covered with green baize, and had boards used 
as desks fronting each way ; a man sat at each desk, who acted as 
derk, and recorded the proceedings in the book lying on the desk 
before him. Upon this structure was a board fronting both ways, 
bearing the words '^ William NichoU, of Nottingham," and papers, 

(1) 16 & 17 Yict. c. 119 (entitled the preamble; and by s. 3, that .''any 
'* An Act for the Suppression of Betting person who, being the owner or oocu- 
Houses **), recites that ** a kind of pier of any Jiouae^ office, roomj or ether 
gaming has of late sprung up, tending place, or a person using the same, shall 
to the injury and demoralization of open, keep, or use the same for the 
improTident persons, by the opening of purposes hereinbefore mentioned, or 
places called betting-houses or offices, either of them; .... and any 
and the receiving of money in advance person having the care or management 
by the owners or occupiers of such of, or in any manner assisting in con- 
houses or offices, or by other persons ducting the business of any house, 
acting on their behalf, on their promises office, room, or place^ opened, kept, or 
to pay money on events of horse races used for the purposes aforesaid, or any 
and the like contingencies ;** and enacts, of them," shall, on summary conviction 
by 8. 1, that *' no house, office, room, or before two justices, be liable to a penalty 
otJier place shall be opened, kept or not exceeding 100/. 
used" for the purposes mentioned in 
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partly printed and partly written, with the names of races, horses, 1868 
and betting prices. The betting lists so exhibited had on them shaw 
the odds upon and against each horse in each race which William moklbt 
Nicholl, the proprietor of the structure, was willing to bet. 

On the 10th of September, 1867, the appellant transacted the 
betting business at one frontage of this structure. He bet six 
half-sovereigns to one against a horse called Knight Errant, in the 
Great Yorkshire Handicap, received a deposit of half-a-sovereign, 
and called out the transaction to the clerk at the desk, who entered 
it in the book, and gave to the taker of the odds a card. This and 
similar transactions by the appellant with divers persons resorting 
to the said wooden structure on the same day were proved, and the 
appellant both received and paid money on the race events of that 
day. The appellant was the only person inside the structure with 
the clerks, but another person outside transacted the business with 
the public at the other frontage. 

The questions for the opinion of the Court were, first, whether 
the structure was an "oflSce" within the meaning of 16 & 17 Vict 
c. 119, s. 3 ; secondly, whether it was a " place " within the meaning 
of the same statute. 

Manistif, Q.C, (Merewether with him), being called upon to 
support the appellant's case, contended that the structure was not 
an office or place within the meaning of the act, which was directed, 
not against the ordinary and long-accustomed betting which took 
place upon a race-course, but against the kind of gaming '' newly 
sprung up " in large towns by means of betting houses or " hells ;" 
and that an " office or place " to be witbin the act must be ejusdem 
generis with a '^ house and room," which this was not, being only 
a temporary wooden structure, not even covered with a roof, and 
incapable of answering the purposes served by the betting houses 
which the [act was meant to suppress. He cited Doggett v. 
Cattems. (1) 

Sleigh {Mdlish, Q.C,, with him), for the respondent^ was not 
called upon. 

Kfj.t.y, C.B. In my opinion, the decision of the magistrates 
^as right, and the respondent is entitled to our judgment. This 

(1) 17 C. B. (N.S.) 669; 34 L. J. (C.P.) 159. 

r 2 3 
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1868 structure was clearly a place and an office opened, kept, and used* 
Shati for the purpose of carrying on the business of which the appellant 
M01UL.ET ^^ ^® ^^^^^ ^^^ management, or which he assisted in conducting. 
If, on the grounds urged by the appellant, we were to determine 
to the contrary, at once betting offices, copied from the words in 
which this structure is described, would throughout England set 
the act at defiance. It is no matter whether there is a roof or 
none, or whether the structure is movable or fastened to the earth ; 
it is clearly an office within the meaning of the act. Then, was 
the business conducted by the appellant the business prohibited 
by the act ? The preamble shews that it is within the intent of 
the act ; for the mischief recited is exactly gaming of the descrip- 
tion which was here conducted by the appellant, carried on by 
means of an office. And further, the business described in the 
first section, and the conducting of which in an office kept for that 
purpose is made penal by the third section, is exactly the business 
described in the case as conducted by the appellant; from the 
beginning to the end, what has been done is the very thing to 
prevent which the act was passed. 

Martin, B. I am of the same opinion. The structure described 
was both an office and a place. What it most resembles is those 
movable offices on wheels in which merchants conduct their 
business of lading and unlading ships in the docks of Liverpool, 
and I have no doubt that such a structure would be an office or a 
place within the meaning of the act. But this was more, it was a 
fixed place. It is equally clear that the appellant has done in this 
place what the act declares to be illegal. Mr. Manisty wishes us 
to read into the act a proviso that it shall not apply to race-courses, 
but for this there is no ground. 

PiGOTT, B. No doubt the mischief chiefly aimed at by the 
act was the establishment of betting houses in towns ; but» for- 
tunately, the language is large enough to hit those who are at- 
tempting to evade its provisions by plying their trade upon a race- 
course. The betting that goes on at those places is just of the kind 
to which the act intended to put a stop, and entirely differs from 
the ordinary betting of the race^course, which is not prohibited. 
The circumstance that this office is only a temporary structure of 
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wood is of no importance ; and the case of Boggett v. OaUems (1) 1868 

is entirely di£ferent. Shaw 

Judgment for the respondent. v. 



MOBLET. 



Attorneys for appellant : Broohabank & GdUard, for Shirley & 
Jikinsony Doncaster. 

Attorneys for respondent : Wright & Bonner. 



RESTALL v. THE LONDON AND SOUTH WESTERN RAILWAY Apnl 24. 

COMPANY. 

•Coste— County Courts Act, 1867 — Power to make Order for Costs under Bepealed 

Act — Effect of repeal — Verdict hefore repeal. 

The plaintifif, in December, 1867, obtained a verdict for 52. in an action of 
<x)ntract commenced before the 20th of Augnst, 1867, on which day the County 
Courta Act, 1867, which repealed the 15 & 16 Vict c. 54, s. 4, was passed, and 
which came into operation on the 1st of January, 1868. After the 1st of January, 
1868, he applied to a judge under the 15 & 16 Yict. c. 54, s. 4, for an order for 
costs, on the ground that the superior and county courts had concurrent jurisdic- 
tion : — 

Sddy that the action having been commenced before the County Courts Act, 
1867, passed, and the verdict having been found before it came into operation, 
the plaintiff was entitled to his costs as a matter of right, and that, notwith- 
standing the repeal of the 15 & 16 Yict c. 54, s. 4, there was power to make 
the order. 

This was an action of contract. It was commenced in August, 
1865, and was tried originally before Pollock, C.B., at the sittings 
in London, after Hilary Term, 1866, and a verdict was found for 
the plaintiff, damages 307. A rule was afterwards obtained and 
made absolute for a new trial, on the ground that the damages 
were excessive. The cause was tried a second time before 
Kelly, C.B., at the sittings in London, after Michaelmas Term, 
1867, and a verdict found for the plaintiff, damages 57., leave 
being reserved to the defendants to move to enter a nonsuit or a 
verdict for nominal damages. In Hilary Term last, a rule was 
moved for in pursuance of the leave reserved, but it was re- 
fused, and the plaintiff thereupon signed judgment. He then 
took out a summons for an order for costs, under 15 & 16 Vict, 
c 54, s. 4, on the ground that the superior and county court had 

(1) 17 C. B. (N.S.) 669 ; 34 L. J. (C.P.) 159. 
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1868 concurrent jurisdiction under 9 & 10 Vict. c. 95, s. 128, the 
Restall plaintiff and defendants dwelling more than twenty miles apart. 
liOMDOK Meantime, on the Ist of January, 1868, the County Courts Act, 
J^S^SocTO 1867 (30 & 31 Vict. c. 142), which was passed on the 20th 
Railway Go. of August, 1867, had come into operation. By that act, the 
9 & 10 Vict c. 95, s. 128, and 15 & 16 Vict. c. 54, s. 4, were 
repealed. This being so, Bramwell, B., before whom the sum- 
mons was heard, felt doubt as to whether he had power to 
make the order, and referred the matter to the Court. Before 
making any application to the Court, however, the plaintiff sought 
to have his costs taxed by the master in the ordinary manner, 
under the Statute of Gloucester, but the master declined to tax 
them. Thereupon a rule was obtained in Hilary Term last, call- 
ing on the defendants to shew cause why an order for costs should 
not be made under 15 & 16 Vict c. 54, s. 4, or why the costs 
should not be taxed in the ordinary manner. 

The Statute of Gloucester (6 Ed. 1. c. 1) enacts, that in all 
cases where damages are recovered, costs also shall be recovered. 

The 9 & 10 Vict. c. 95, s. 128, enacts (among other things) that 
all actions which before the passing of that act might have been 
brought in any superior court, where the plaintiff dwells more 
than twenty miles from the defendant, may be brought and deter- 
mined in any superior courts at the election of the party suing, as 
if that act had not been passed. Hie 13 & 14 Vict c. 61, s. 11, 
enacts that '^ if in any action in covenant, debt, detinue, or as- 
sumpsit (not being an action for breach of promise of marriage) 
the plaintiff shall recover a sum not exceeding 207. ... he shall 
have judgment to recover such sum only, and no costs, except in 
cases hereinafter provided." By s. 12, power is given to the judge 
at the trial to certify so as to entitle the plaintiff to his costs, 
although in any such action as afoi'esaid, he recover a sum less 
than the sum in that behalf hereinbefore mentioned. By s. 13 
the Court or a judge are empowered to make an order for costs, on 
the plaintiff shewing tbem that the cause was one in which con- 
current jurisdiction was given to the superior courts under 9 dr 10 
Vict. c. 95, 8. 128. 

The 15 & 16 Vict a 54, s. 4, repeals the 13 & 14 Vict a 61, 
s. 13, and enacts that in any action in which the plaintiff shall 
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not be entitled to recover his costs by reason of the provisions of iges 
13 & 14 Vict c. 61, s. 11, if the plaintiff shall make it appear to rbw^u. 
the satisfaction of the Conrt, or a judge at chambers npon sum- «• 

mens, that such action was brought for a cause in which concurrent and South 
jurisdiction is given to the superior courts under 9 & 10 Vict. c. 95, raii^^Co. 
8. 128 . . • then the C!ourt or judge shall bv rule or order direct 
that the plaintiff shall recover his costs. 

The 30 & 31 Vict, c 142, which (s. 36) came into operation on 
the 1st of January last, repeals 9 & 10 Vict c. 95, ss. 128, 129 ; 

13 & 14 Vict c. 61, 88. 11, 12, and 15 & 16 Vict c. 54, s. 4. 

Jan. 31. C. W, Wood shewed cause. The power to make an order 
for costs under 15 & 16 Vict c. 54, s. 4, is gone, that section having 
been repealed in absolute terms. In Morgan v. Thome (1), a 
similar question arose as to a certificate under 43 E liz. c. 6, s. 2, 
to deprive a plaintiff in trespass of his costs, which was granted 
after 3 & 4 Vict c. 24, had come into operation, repealing 43 Eliz. 
c. 6, 8. 2, so £Eur as it related to lEustions of trespass. The Court 
held that the act having been repealed the certificate was null 
and void. 

[Mabtin, B. The County Courts Act, 1867, repeals not only the 
15 & 16 Vict c. 54, 8. 4, but also the sections of the former county 
courts acts which deprive a plaintiff who recovers less than 20L of 
his costs. May it not be that the plaintiff is thereby restored to 
his original rights under the Statute of Gloucester?] 

No ; the Statute of Gloucester was pro tanto repealed by 13 & 

14 Vict c. 61, a 11, which is in direct antagonism to that statute 
so far as certain actions are concerned. Then the Statute of Glou- 
cester having been thus repealed in part, the provisions of 13 & 
14 Vict c. 21, 8. 5, apply. It is thereby enacted that " where any 
act repealing in whole or in part any former act is itself repealed, 
such last repeal shall not revive the act or provisions before 
repealed, unless words be added reviving such act or provisions." 
This statute applies to all cases of acts repealing former acts in 
whole or in part, whether the repeal is express or as in the present 
instance by necessary implication : Dwarris on Statutes, p. 533. 
Quocunque modo, therefore, the plaintiff has lost his costs. He 
can get them neither by an order under 15 & 16 Vict. c. 54, s. 4, 

(1) 7 M. & W. 400. 
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1868 nor by the Statute of Gloucester, which has been repealed as to 

~^RwiALL county court actions by the former county court acts, and has not 

London "^^^ revived on the repeal of the repealing acts. 

AND South Lewers^ in support of the rule. The action having been com- 

Sailway Co. menced before the passing of the County Courts Act, ISS?, and 

haying been brought to verdict before that act came into operap 

tion, there is still power to make an order for costs under 15 

& 16 Yict. c. 54, s. 4. But if it should be held that that power is 

gone, the plaintiff is still entitled to his costs, as the sections which 

deprive him of them are repealed also, and he is enabled to avail 

himself of the Statute of Gloucester. No express words were 

necessary to revive that act in the present instance, for the 13 & 

14 Yict. c. 21, s. 5, only applies to cases in which an expressly 

repealing act is itself repealed. 

[Kelly, C.B. The statute was not repealed in express terms, 
but its operation on a certain class of cases was prevented.] 

The effect of the former county court acts was simply to 
qualify the general rule as to costs. It took them away in certain 
cases, at the same time providmg a machinery whei^by they might 
be recovered. But there is nothing in the language of the acts to 
amount to a '' repeal " of the Statute of Gloucester within the 
meaning of 13 & 14 Yict c. 21, s. 5. 

Our. adv. wJi. 

April 24. The judgment of the Court (Kelly, C.B., Martin and 
ChanneU, BB.) was delivered by 

Kellt, C.B. In this case an application is made to the Court 
to grant a rule or order to the master to tax the plaintiff his costs. 

The action was commenced in August, 1865, and the cause was 
tried in February, 1866, and a verdict found for the plaintiff 
with 307. damages. In April, 1867, the verdict was set aside, and 
a rule made absolute for a new trial. The cause was again tried 
on the 12th of December, 1867, and a verdict found for the plain- 
tiff, with 51. damages. 

In January, 1868, an application was made to Bramwell, B., 
to make an order to tax the plaintiff his costs, on the ground that 
the plaintiff resided at a greater distance than twenty miles from 
the defendants, and that this Court and the county court had con- 
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current jurisdictioiL That application is now removed to the 1867 
Ck)art ; and we are of opinion that the rule or order ought to be ""bmt^l 

e^^' lokU 

The chief proyiaions relating to costs in 9 & 10 Vict c. 95, ^^ South 

^ o ' Western 

13 & 14 Vict c. 61, and 15 & 16 Vict c. 54, are repealed by Railway Co. 
the County Courts Act of 1867 (30 & 31 Vict c 142), and it is 
contended that, inasmuch as that act came into operation on the 
1st of January, 1868, neither the judge nor this Court have power 
to make the order in question. But we are of opinion that inas- 
much as this action was commenced before that act was passed, 
and was tried, and the verdict, which entitled the plaintiff, as 
matter of right, to the order in question, was found before that act 
came into operation, the order is ex debito justitisB, that therefore 
the act of 1867 did not depriye the judge of the power to make the 
order, and that a rule to the same effect ought now to be made by 
this Court. 

It becomes, therefore, unnecessary to determine whether the 
repeal of the acts disentitling the plaintiff to costs, with or with- 
out an order by a learned judge, revives the Statute of Gloucester 

which these acts pro tanto repeal. 

Bide as prayed accordingly. (1) ^ 

Attorney for plaintiff: Eley. 
Attorney for defendants : Orombie. 

OLDREEVE v. PUCKRIDGE. 

Lucius Kelly moved for a rule to tax costs in an action of contract, which was 
referred, and in which an award was made in favour of the plaintiff in July, 1867, 
for a less sum than 201,, the jurisdiction not being concurrent, and the learned 
Judge who tried the case, having declined to certify that it was a case proper to be 
tried in a superior court Judgment had never been signed. 

He contended that the 13 & 14 Vict. c. 61, s. 11, and 15 & 16 Vict. c. 64, s. 4, 
"being now repealed by 30 & 31 Yict c. 142, s. 33, the Statute of Glouoester was 
in operation, and entitled the plaintiff to coats. 

The Court held that the right to costs was fixed at the date of the award, at 

which time the repealed acts depriving the plaintiff of costs were in force, and 

refused the rule. 

Bute rrfuaed. 

Attorney for plaintiff: Hemdey, 

(1) See contA, Butcher v. Henderson, L. R. 3 Q.B. 335. 
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1868 AYLES v. THE SOUTH EASTERN RAILWAY COMPANY. 

f^ _ ^ Negligence — BaUway Company — Evidence — Presumption— HaUtoay over w?acfi 

several companies possess " rtmning powers^ 

A train of the defendaots whilst stationary on their railway, was ran into by 
another train. The train in fault was the moving and not the stationary train. 
Several railway companies had *' running powers '' over the part of the defendants* 
line on which the collision occurred, and no evidence was given as to whether the 
moving train belonged to or was under the control of the defendants : — 

Held, that in the absence of evidence to the contrary, it must be presumed that 
the train which caused the accident belonged to or was imder the control of the 
defendants. 

Declaration that the plaintiff, at the request of the defendants, 
was a passenger in one of their trains to be by them safely and 
securely carried from Deptford to Charing Cross for reward to the 
defendants, and the defendants received the plaintiff as such pas- 
senger, and thereupon it became the duty of the defendants to use 
proper care in carrying him on the said journey ; yet the defendants 
did not use proper care in carrying the plaintiff, by reason whereof 
the train in which he was, struck against a certain other train then 
being upon the defendants' railway, and the plaintiff was thereby 
bruised and injured. 

Plea : Not guilty. Issue. 

On the 26th of December, 1867, the plaintiff was a passenger on 
the defendants' railway from Deptford to Charing Cross. The 
• train in which the plaintiff was, was detained for some minutes out- 
side the Cannon Street Station, which is between Deptford and 
ChsLring Cross, at a place where it is usual for trains to stop until 
notice is given that the station is dear. The morning was foggy, 
and whilst the train was stationary, another train, which was 
approaching Cannon Street on the same line of rails, ran into 
it, and threw the carriage in which the plaintiff was seated off 
the line. The plaintiff was hurt by the collision, and sought io 
recover damages for the injuries he had sustained. Other railway 
companies, besides the defendants, had running powers over the 
line on which the accident occurred. No affirmative proof was 
offered on the part of the plaintiff as to how the accident had hap- 
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pened, or as to whether the train which caused it belonged to the 1868 
defendants, or was under their control. Atijb 

The cause was tried before Eelly, G.B., at the London sittings g^^ 
after Hilary Term last, when a yerdict was found for the plaintiflF, _ Eastbbn 

- _ - _ _ 1 1 1 i. I Railway Co. 

damages 801. Leaye was reseryed to the defendants to enter a non- 
suit on the ground that there was no eyidence of negligence on the 
defendants' part to go to the jury. A rule nisi was afterwards 
obtamed accordingly. 

WUlia appeared to shew cause, but the Court called on 
OMaHey^ Q.C.^ and BuUen^ to support the rule. The eyidence 
giyen was equally consistent with there being or not being neg- 
ligence, and although the fact of the collision might be prima facie 
eyidence of negligence where the train which caused the accident 
was proyed to be under the control of the defendants, it is not so 
when no eyidence on that point is giyen : Carpue y. London and 
Brighton BaUtoay Company \ (1) LaJtch y. Rumner Bailway Com- 
pany, (2) The stationary train was not alleged to be in an im- 
proper place, but the cause of the collision was the train which ran 
into it; and it should haye been proyed either that this train 
belonged to the defendants, or was under their control. There is 
nothing to shew that it did not belong to one or other of the 
companies which haye running powers oyer the defendants' line, 
or that it was not perfectly independent of the defendants' control. 
In the absence of eyidence there is no presumption that in fact 
the train was the defendants', or under their management. The 
fact of the accident was not, under the circumstances, eyidence of 
negligence : Cornman y. Eastern Counties Bailway Compa/ny. (3) 

Kelly, C.B. There are two questions arising in this case, one 
of which requires serious consideration as it does not seem to haye 
been the subject as yet of direct judicial decision; the question, 
namely, whether, if one train runs into another on a railway of which 
a certain railway company are the possessors, but over which other 
companies haye " running powers," it is to be presumed that the 
offending tiain is under the management or control of the company 
to which the railway itself belongs. I do not see how we can escape 

(1) 5 Q. B. 747. (2) 27 L. J. (Ex ) 155. 

(3) 4 H. & N. 781 ; 29 L. J. (Ex.) 94. 
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1868 the consideration of this question^ because, although the evidence 
Atles ^^ obscure as to whether the train in which the plaintiff was, had 
South stopped in a usual and proper place, no point was made at the trial 
Eaotebn on this ground* It was proved that many trains stopped habitually 
* at the place where the plaintifiTs train stopped, and it was not con- 
tended that the defendants had been guilty of negligence in this re- 
spect. We must^ therefore, consider the question I have referred to. 
Assuming, then, for this purpose that there was evidence of negli- 
gence on the part of the driver of the offending train, which is the 
second question in the case, I am of opinion that it is to be presumed 
in the absence of evidence to the contrary that the offending train 
either belonged to the defendants who are owners of the line, or 
was under their direction and controL A railway company is re- 
sponsible for the safe conduct of trains and carriages within its own 
premises, and if a collision between those trains or carriages takes 
place, there is prima facie a case of negligence against the company 
who have the control over them. But it is contended that where, 
as in this case, there are " running powers " possessed by other com- 
panies, there is nothing to shew that the train which did the mis- 
chief does not belong to one or other of them. In answer to this 
argument, however, it may be said that no train can pass over the 
defendants' line except xmder some arrangement with them or by 
their authority, and subject either directly or indirectly to their 
control. They alone know to whom any particular train belongs ; 
and, moreover, the times and other regulations of its running, must 
he fixed by arrangement with them. And as they are bound to 
make provision that trains belonging to other companies should 
come at safe times, and at reasonable speeds, it can only be where 
their arrangements are insufficient, or are departed from, that there 
is negligence. But then to exonerate themselves from liability, the 
railway company ought to shew that the accident has happened 
not by their default^ but in consequence of their arrangements not 
having been followed. 

Therefore, in this case, one or other of these views must be taken. 
Either the train which caused the accident belonged to the de- 
fendants, in which case no doubt they would be liable, or else the 
train belonged to some other company running on the defendants' 
railway under the authority or direction of the defendants. Sup- 
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posing the latter oltematiye to be the true one^ it lay on the de- 1868 
fendants to show that the accident did not occur through any fault atlbb 
of theirs, but that it arose from a yiolation of the arrangements gj^ 
made by them with the company to which the train belonged — ^a Bawbbh 
yiolation over which they had no control. 

Then, secondly, if this be the true view of the case^ was there any 
evidence of negligence ? [The learned judge here referred to the 
facts of the case.] I thought the evidence was very slight, but 
still, under all the circumstances, it was for the jury to say whether 
the accident might have been prevented. On the whole, I was 
bound, I think, to leave the question to the jury. This rule must 
therefore be discharged. 

Mabtin, B. I am of the same opinion. I have no doubt that 
if a nonsuit had been directed, and a bill of exceptions tendered^ 
the Exchequer Chamber would have held that there was evidence 
to go to the jury. The facts of the case were these : — [The learned 
judge here recapitulated them] and the question is, whether these 
hcis proye negligence. Now, no doubt, they ought not to have 
occurred. The collision which did take place ought not to have 
taken place. Then, what is the presumption as to the ownership 
of the train which caused the mischief? I think the jury might 
properly say that it was, in the absence of evidence to the contrary, 
under the control of the company to whom the line belonged. The 
fact is not "proved," perhaps, but " proof" of a fact is one thing 
and " evidence ** of it to go to a jury is another. The law does not 
require absolute proof, but reasonable evidence. As to the case 
cited, Oomm<m v. Eastern Counties Bailway Company (1), that 
does not seem to me to bear on the present case. 

With regard to the question whether the jury were right or 
wrong in their finding, I express no opinion, but certainly the 
question could not have been withdrawn from their consideration. 
The rule to enter a nonsuit must accordingly be dischsirged. 

PlooTTi B. I am of the same opinion. A nonsuit in such a 
case as this would have been impossible. The facts proved shew 
negligence in some one, and the question is, whether the evidence 

(1) 4 H, & N. 781 ; 29 L. J. (Ex.) 94. 
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1868 makes a primS, facie case against the defendants. Now the train 

Ati^ which ran into the stationary train was on the defendants' pre- 

SotfTH J^^s^ *^d therefore, unless the contrary is proved, we mnst^ I 

EAffTEnv think, assume it to have been under their control. Moreover, 

' there is another aspect of the case which has not been much touched 

on. Why was the defendants' stationary train where it was ? Or, 

supposing it to have been rightly there, why was not a signalman 

or guard sent back on the line to see that no collision should 

happen through the fog which was prevailing ? To this question 

no answer has been given. I am clearly of opinion, therefore, that 

there was evidence of negligence. Whether the jury came to a 

right conclusion or not on that evidence, I offer no opinion. The 

case was unquestionably one which the judge was bound to leave 

to them. 

Bide diacTuirffed. 

Attorney for plaintiff: PvUing. 
Attorney for defendants : Fredand. 



^^y 1- SINER AND WIFE V. THE GREAT WESTORN RAILWAY COMPAmr. 

Negligence — Railway Compantf — Train overshooting platform. 

An excursion train, in which the plaintiffs (husband and wife) were passengera 
to Rhyl, arrived at Rhyl station, and, the train being a long one, the carriage in 
which they were overshot the platform. It was then daylight The passengers 
were not warned to keep their seats, nor was any offer made to back the train to 
the platform, nor was it, in fact, ever so backed, nor did it move until it started 
for Bangor. After waiting a short time, the husband, following the example of 
other passengers, alighted, without any request to the company's servants to back 
the train, or any communication with them. The wife, standing on the iron step 
of tlie carriage, took both his hands and jumped down, and in so doing strained 
her knee. There was a foot^board between the iron step and the gix>und, which 
she did not use, but there was no evidence of any carelessness or awkwardness in 
the manner of descent, except such as might be inferred from the above facts. 
In an action brought for this injury : — 

Held (per Martin, Bramwell, and Pigott, BB. ; Kelly, C.B., dissentiente), that 
there was no evidence for the jury of negligence in the defendants ; and that the 
accident was entirely the result of the plaintiffs' own acts. 

Foyy, London, Brighton and South Coast Bailway Comjnajiy (18 C B. (N.S.) 
225), distinguished. 

Per Kelly, C.B., the stopping of the train at the station without any notice to 
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the paasengers not to get out was an invitatioa to them to do so ; the descent at ig68 

that place was dangerous, but not so clearly dangerous that the plaintiffs might ^ZIZ 

not properly encounter the risk ; and the company having wrongfully put the ^ 

passengers to the necessity of choosing between two alternatives, the inconvenience Gbxat 
of being carried on, and the danger of getting out, they were liable for the conse- Western 
quences of the choice, provided it was not exercised wantonly or unreasonably. 

* Action by husband and wife. 

Declaration : — ^First count, that the wife was received by the 
defendants as a passenger to be carried from West Bromwich to 
Shyl, on the terms that defendants should use due care in and 
about carrying her, &C., and should at Ehyl station use due care in 
and about affording her reasonable facilities for alighting from the 
carriage in which she should be carried ; that the defendants car- 
ried her to Bhyly &c. ; yet they did not at Ehyl station use due care 
in and about affording her reasonable and proper facilities to alight, 
by reason whereof, she, in alighting &om the said carriage, strained 
one of her legs, &c. , 

Second count, claiming damages for the husband for loss of his 
•wife's society, &c. 

Pleas : 1. Not guilty. 2. That the wife was not a passenger. 
Issue. 

The case was tried at the Shrewsbury spring assizes, 1868, 
before Keating, J. The facts were as follows : — The plaintiflfe tra- 
velled by an excursion train on the defendants' line from West 
Bromwich to Ehyl, and arrived there in daylight At Ehyl the 
train was too long for the platform, and the engine with the few 
front carriages overshot it. The plaintiffs were in one of these 
carriages, and their only way of alighting at the place where their 
carriage stood, was, either by jumping from the iron step to the 
ground (a distance of about three feet), or stepping from the iron 
step to the horizontal board, which runs along the carriage about 
half way between the step and the ground, and thence to the ground ; 
the place they swore was awkward and dangerous. The passengers 
were not told to keep their seats, and the train never in fact backed 
iuto the station, nor moved at all until it started for Bangor. No 
porters were in sight ; several persons got out of the carriage ; and 
the husband then, without any communication with the defendants' 
servants, himself alighted. His wife, standing on the iron step. 



152 COURT OP EXCHEQUEB. [L. R. 

1868 took both his hands as he stood below her^ and jumped down, and in 
SiKKB so doing strained her knee. 

G^T • ^® learned judge ruled that there was evidence to go to the 
Western jmy that the company intended the passengers in the carriages 
beyond the platform to get out at that place ; he laid down that 
the defendants were bound to provide reasonable and proper means 
for passengers to get out; and he left to them the questions, whether 
reasonable and proper means for alighting were provided by the 
defendants, and whether, under all the circumstances, it was a rea* 
sonable and proper thing for the plaintiffs to get out of the carriage 
in the way they did. 

The jury found a verdict generally for the plaintiflfs for 300?. ; 
leave being reserved to the defendants to move to enter a nonsnit 
or a verdict for them, on the ground that there was no evidence of 
negligence to go to the jury. A rule having been obtained accord- 
ingly, or for a new trial on the ground that the verdict was against 
the weight of evidence, 

Huddleshn, Q.C., and J. 0. Oriffih, shewed cause, and cited 
Foy V, London, Brighton and South Coast Bailicay Company (l^as^ 
precisely in point. 

Powell, Q.C, in support of the rule, cited Harrold v. OrecU Wes- 
tern Railway Company. (2) 

The arguments on both sides are fiilly noticed in the judgments 
of the learned Barons. 

PiGOTT, B. I think that there was no evidence of negligence 
to go to the jury, and that the rule must be made absolute. 
On the train coming to a stop the passengers, and among them 
the plaintiff, got out where there was no platform, without any 
request to have the train put back into the station, and without 
giving any opportunity for its being done. Railway companies 
cannot have stations long enough for every train, and I can see no 
negligence in their stopping where they did. On the assumption 
that the place was dangerous, it is suggested that they should 
have had some one in attendance to warn the passengers not ta 
descend. But why so ? If a child were in question, it might be 
(1) 18 C. B. (N.S.) 226. (2) 14 L. T. (N.S.) 440. 
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yery proper to warn him of what was a very obvious danger, but 1868 
people with ordinary ability and common sense travelling upon a Bism, 
railway must be taken to know what is dangerous, and what not. q^bat 
The duty of the passengers, if the place was, in fact, dangerous, Wectebn 
was to request that the train might be put back, and this is a 
request that no station-master would venture to refuse, for he 
would know the risk he would incur if an accident happened 
through his refusal. On the other hand, no invitation to descend 
at that place was given by the company's officers, which distin- 
guishes this case from that of Foy v. London, Brighton, and South 
Coast Railway, (1) I can therefore see no negligence in the com- 
pany, and upon the circumstances of the case I am rather inclined 
to think with my Brother Bramwell, either that the accident was 
due to some awkwardness and carelessness in the plaintiff's mode of 
descending, or else that it happened in consequence of her being so 
constituted as to make it more than usually unsafe for her to travel, 
in which case it cannot be laid to the charge of the defendants. 

Bramwell, B. I am of the same opinion. The plaintiff alleges 
that the defendants ought to have afforded her reasonable facilities 
for alighting, and that they did not do so, and that by reason 
thereof she was injured in alighting. I quite agree that they 
were bound to find her a proper place for getting out, but I can- 
not see that the accident has happened in consequence of their 
not doing so. For, first, I see no evidence that this was a 
dangerous place. The witnesses say it was dangerous, but they 
are not experts. The value of their opinion is to be measured by 
the facts they swear to, and I protest that to ordinarily constituted 
persons I can see no danger. If such a jump as this is made un- 
skilfully and carelessly, or if it is made by a person who is lame, 
old, decrepit, or infirm, it cannot be said that the accident which 
follows is a consequence of any act or neglect of the defendants. 

Secondly, assuming that danger existed, and that there was not 
sufficient compliance on the part of the defendants with their 
duty to find a fit and proper place for alighting, where is the 
evidence that the plaintiff ever made any request to the defend- 
ants to put back into the station, or that if time had been given 

(1) 18 C. B. (N.S.) 225. 
Vol.111. Q 3 
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1S68 thera they would not have done so? I cannot doubt that they 

BiNBR would; but we may infer that that happened which always hap- 

Gr AT P^^® ^^ ^^^^ occasions : the passengers scramble out without wait- 

Wbstehh ing for any notice to descend, and if -in consequence an accident 

happens they bring an action for it against the company. 

But, in the third place, if the place was dangerous, and the 
defendants would not put back, the plaintiff should have stayed 
in the carriage. Suppose it had stopped just against the parapet 
of a bridge, as has liappened to myself, can there be any doubt 
that it would have been the duty of the passengers to stay in, and 
that they would have got out at their own peril ? But the differ- 
ence of the cases is only a difference in degree ; the principle is 
the same in both. People do not consider that if in such a case 
they keep their places, and suffer an inconvenience in consequence, 
they have a remedy against the company. 

Again let me apply this test. Suppose the defendants had co* 
venanted with the plaintiff under seal to carry her to a particular 
place, and to provide proper means of exit from the carriage, 
and that the plaintiff, declaring upon the covenant, alleged a 
breach of contract, and then went on to say, per quod, I jumped 
from the carriage, and in so doing hurt myself. Would that be a 
per quod ? Would it be damage legitimately flowing from the 
breach of contract? I think not. She could only say that her 
act was led or induced, not that it was caused, by their breach of 
contract. It could not be ^aid that her jumping out was a legiti- 
mate consequence of their neglect, and it is none the more so 
because she sues in tort. The question has been argued as if it 
were one of contributory negligence ; but it is not. The whole 
mischief resulted from the plaintiff's own act ; and even assuming 
negligence in the defendants, that negligence was not the cause of 
the accident. 

Martin, B. I am of the same opinion. First, I think there 
was no negligence in the defendants. For aught that appears, 
the platform was quite sufficient for the ordinary traffic at Khyl, 
though not long enough for an excursion train ; but on the plain- 
tiff's contention it would be necessary for the defendants to have 
platforms long enough for excursion trains at every station. But, 
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agaiiii I agree with my Brother Bramwell that this is not a case of 1868 

contributory negligence^ but that the mischief was the conse- Brm 

quence of the plaintiff's own voluntary act There was no want gb»at 

of light. She thought fit to get out without any obligation on Wbstbbk 

«» o RaijliWat Co 

her to do so, but merely following other passengers, and the acci- 
dent was wholly due to her own conduct. I also think that the 
case of Foy v. London, BrtgMon and SotUh Coaat Ilailway(l) is 
distinguishable. 

Eellt, G.B. I think this rule ought to be discharged* It is 
not disputed that the company were bound by law to supply 
reasonably sufficient accommodation to enable the passengers to 
descend without danger. I by no means wish to express an 
opinion that they are bound to have a platform as long as every 
train, but they are bound to provide, whether it be by means of a 
platform or of a step, or in whatever other way, some mode in 
which the passengers may descend with safety from the carriage* 
It was a question of fact whether the ground was sufficiently near 
the step to make the descent a safe one, and it is suggested that 
there was no evidence that it was otherwise. But 1 think there 
was abundant evidence. Both the plaintiffs say that it was 
dangerous. It is true they do not say why, but it was open to 
the defendants* counsel to have cross-examined them on this point, 
and to have shewn affirmatively that it was not dangerous. It 
has been suggested that the distance of the step from the ground 
is about 3 feeti and that this distance makes the descent dan* 
gerous. There was no direct evidence as to this, but the di3tance 
was probably taken for granted on both sides, and it was' open to 
the defendants to have shewn the real distance if it were other- 
wise. It was therefore entirely for the jury to say whether on the 
evidence this was more than such a reasonable distance as would 
have fairly secured the safety of the passengers, and this fact they 
must be taken to have found in favour of the plaintiffs^ 

If this is BO, then the next question arises, which has been raised 
by my Brother Bramwell. It is said that the cause of the accident 
was not the distance, but the awkward and careless mode in which 
the plaintiff jumped down. This again was for the jury, but the 

(1) 18 C, B. (N.S.) 225. 
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1868 fair result.of the evidence is, that though an adult male could have 
^^^ jumped down easily, yet a female passenger would encounter some 
Q^ danger in descending. But then the alternative is presented that 
WxsTJiiur if it was dangerous to descend she ought to have returned to her 
' place in the carriage. I am clearly of opinion, however^ that a 
railway company are not entitled to expose any passenger to the 
necessity of choosing between two alternatives, neither of which he 
could lawfully be called on to choose ; namely, either to go on to 
Bangor, or to take his chance of danger and jump out ; and if they 
do so, the choice is made at their peril. I agree that if it can be 
clearly seen by the passenger that the act must be attended with 
injury, it may then be &irly contended that he is not entitled to 
choose this obviously and certainly dangerous alternative. But 
what were the facts in this case? The distance to be descended 
was three feet, and a lady might very reasonably say she would 
encounter the risk. Nine out of ten might have done it with safety ; 
but on the other hand there was some danger, and such danger as 
the defendants were not entitled to expose her too. Although, if 
the danger were certain, as from a pit or a stream of water lying 
below, a passenger who alighted in the face of that risk would be 
the author of his own evil ; yet when he is called upon to choose 
between two evils to which the neglect of the company has exposed 
him, and one of which presents some degree of danger, but not suck 
as he may not without imprudence encounter, if in consequence of 
his adopting that alternative he suffers any injury, that injury is 
the proper subject of an action against the company ; and such I 
think is the case here. 

But it^ is further said that there is a third alternative, and that 
the plaintiff ought to have called on the defendants to back the 
train. I think she was not bound to do anything of the kind. If 
there was any danger, they were bound themselves to back it, and 
to have given notice to the passengers not to get out. If they 
failed to give that notice, the passengers had a fair right to assume 
that they would not back it. An act of negligence was already 
committed ; and they were not discharged from their liability by 
the passengers not adopting a course they were not bound to 
adopt. 

I should not, however, have thought myself justified in differing 
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from my learned Brothers, had it not been for the case of Foy v. 1868 
London, Brighion and South Coast Railway Company (1), between ^^^ 
which case and the present I am unable to see any substantial dis- qJ^t 
tmction. The only point in which they are not identical is, that Wbbtbrn^ 
there the plaintifiE^ was invited by an officer of the company to 
descend. But that raises the question whether^ if the company 
stop their trains at a station, and no intimation is given that the 
passengers are to keep their seats, it is not in fact an invitation to 
them to get out. If there were any doubt on that point, the evi- 
dence in the present case shews clearly, that it was the intention of 
the company and part of their arrangements, that passengers in 
that part of the train which overshot the platform should there and 
then alight. After the train had once stopped, it never backed nor 
moved until it started for Bangor. Not only therefore was there 
evidence for the jury, but no jury could doubt that all passengers 
in those carriages which were beyond the platform were intended to 
get out there and then ; but if there was any doubt on this part of 
the case, the question was left to the jury, and they have found for 
the plaintiffs. And if this was so, it was an invitation to all equally, 
to the old or infirm as well as to the young and vigorous. 

There is one other point, which occurred also in Foy v. London^ 
Brighton and South Coast Railway Company. (1) It appears there 
was a horizontal board running along the carriage underneath the 
step, and it is said the plaintiff might have descended by that, and 
that in not doing so, she was guilty of negligence. But this again 
was a question for the jury ; and looking at the mode in which 
people usually descend, namely, by stepping down in front, and 
not by clambering sideways to the right or left, it cannot, I think, 
be considered negligence that she did not use it. I think, there- 
fore, that the verdict of the jury is right, and that this rule ought 

to be discharged. 

Rule absolute. 

Attorneys for plaintiffs : Field & Co.^ for Rankin^ West Brom- 
wich. 

Attorney for defendants : J. Blenhinsop. 

(1) 18 C. B. (N.S.) 225. 
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1868 WILLIAMS and Others U. THE SWANSEA CANAL NAVIGATION 

May 8. COMPANY and Others. 



CoBts-^Costs of Opposing Private BtU. in Parliament — Time for Application to 
Tax-^Taxing Master's Certificate'-2S & 29 Vict. c. 27, «. 3 <fe 5. 

By 8« 1 of 28 & 29 Vict, c^ 27| the petitioners against a private bill in Parliament 
are in certain cases entitled to recover costs against the promoters by the report of 
the committee. The third section enacts that "on application made to the taxing 
officer of the house by such petitioners, not later than sijt calendar months after 
the report of such committee, and not until one month after a bill of such oosU 
shall have been delivered to the party chargeable therewith/' the taxing officer 
shall examine and tax such costs : — 

Held, that the one month to elapse after delivery of the bill of costs \s a month 
previous to the application to tax, and that therefore an application made not 
later than six months from the report, but before one month from the delivery of 
a bill of costs, was informal, although more than one month elapsed between the 
delivery of the bill and actual taxation. 

By s. 3, the taxing master's certificate is made conclusive evidence of the amount 
due and of the title of the party therein named to recover the same ; and by s. 5, 
** the validity of such certificate shall not be questioned in any court :** — 

Edd, that these provisions apply only to certificates granted in accordance with 
the terms of the statute, and that the validity of a certificate based on an informal 
taxation might be questioned. 

BuLE, calling on the plaiutifTs to &Iiew cause why a certain 
declaration and a certificate of the taxing master of the House of 
Lords, filed by the plaintiffs, should not be taken off the file, and 
why the judgment signed thereon should not be set aside. 

The plaintiffs were, in the session of 1866^ petitioners before a 
committee of the House of Lords against a railway bill promoted 
by the defendants. By the report of the committee made April 19, 
1^66, the promoters were under 28 & 29 Viet. e. 27, s. 1, ordered 
to pay the costs of the petitioners incurred by them in relation to 
the bill. No specific sum was fixed by the committee. 

The 28 & 29 Vict. c. 27, after providing for payment (s. 1) to 
petitioners against and (s. 2) to promoters of private bills, of their 
costs, to be taxed by the taxing ofiicer of the House as thereinafter 
mentioned, enacts (s. 3), that '' on application made to the taxing 
officer of the House by such promoters or petitionersf, not later 
than six calendar months after the report of such committee, and^ 
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in cases where no sum shall have been named by the committee^ 1868 
with the consent of the parties affected, not until one month Willumb^ 
after a bill of such costs shall have been delivered to the party gwiuiBEA 
chargeable therewith . . . the taxing officer shall examine and Canal 
tax such costs, and shall deliver to the parties affected, on appli- Co. 
cation, a certificate signed by himself expressing the amount 
of such costs and such certificate shall be conclusive evi- 
dence as well of the amount of the demand as of the title of the 
party therein named to recover the same from the party therein 
stated to be liable to the payment thereof." Section 5 enacts that 
the party entitled to such taxed costs may demand the whole 
amount so certified from one or more of the persons liable to the 
payment thereof, and in case of non-payment thereof on demand, 
may recover the same by action of debt, and, " in such action it 
shall be sufficient for the plaintiff to declare that the defendant is 
indebted to him in the sum mentioned in the said certificate, and 
the said plaintiff shall, upon filing the said declaration together with 
the said certificate, and an affidavit of demand as aforesaid, be at 
liberty to sign judgment as for want of a plea by nil dicit, and 
take out execution for the said sum so mentioned in the said certi* 
ficate, together with the costs of the said action, according to due 
course of law ; provided always that the validity of such certificate 
shall not be called in question in any court.*' 

On the 8th of October, 1866, the plaintiffs made an application 
to the taxing master under s. 3. On the 10th they delivered a 
bill of costs to the promoters. On November 16, notice of taxation 
was given, and the costs were taxed, and a certificate given on the 
30th. That certificate proved to be informal, and the plaintiffs, 
after the lapse of a considerable time, obtained another from the 
taxing master. Without issuing a writ they then filed a declaration 
under s. 5, together with the formal certificate, and an affidavit of 
demand, and on these signed judgment by nil dicit on the 1 6th of 
April last. 

Henry James moved for a rule in the terms above mentioned, 
on the ground (amongst others) that the taxing master had no 
power to give the certificate, inasmuch as the application to tax had 
been made before any bill of costs had been delivered. Or, assum- 
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1868 ing that the time of actual taxation might be considered as that of 

WiLLTAMs " application," it was too late, for more than six months from the 

g ^' report of the committee had then elapsed. Section 3 requires the ap- 

Cakal plication to be " not later than six calendar months from the report, 

Co. A^ not until one month after a bill of costs has been delivered." 

In this case, therefore, whichever be regarded as the critical period, 

that of formal application or that of actual taxaiicUi the section has 

not been complied with. In the one case the applicant was too 

soon ; in the other he was too late. [He was stopped.] 

W. Williams shewed cause iu the first instance. First : the true 
construction of tlie section is that the application must be not later 
than six months from the report, but that the actual taacaiion must 
not take place until a month after a bill of costs had been delivered, 
and in this case both these conditions were fulfilled. The six 
months need not include the one month. 

[The Court (Kelly, C.B., Martin and Bramwell, B.B.) inti- 
mated their opinion that the application must be not later than six 
months from the report, and not until a month from the delivery 
of a bill. They, therefore, held the plaintiffs* proceedings to haye 
been informal.] 

Secondly : the validity of the certificate cannot be inquired inta 
The statute makes it conclusive. 

[Bramwell, B. There can be no objection to the defendants' 
shewing that the taxing master had no jurisdiction, though other- 
wise the certificate would be conclusive,] 

Henry James was not called on to support the rule. 

Kelly, C.B. This rule must be made absolute. We cannot 
treat the certificate as valid, when it has been given informally. 
We should thus be conferring absolute power on the taxing officer 
of the House of Lords. To make the certificate available, it must 
be given in accordance with the act of parliament. 

Martin, B. I am of the same opinion. We must apply the 
same rule to the taxing officer as we should to an arbitrator who 
made an award without jurisdiction. There is a decision of Lord 
Chancellor Westbury, moreover, on the meaning of the words " such 
deed" in the Bankruptcy Act, 1S61 (s. 198), which supports the 
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view I take of this case. (1) The certificate to be conclusive 1868 
must be '^such certificate/' t^., one given in conformity with the "whuiio^ 

Oakal 1 

Bbamwell, B. The 5th section of the act which provides that Navwatioic 
the validity of the certificate shall not be called in question in any 
Courts must mean its validity when there was authority to give it. 

Bule ahsolute. 
Attorney for plaintiffs : Wrerdmore. 

Attorney for defendants : Haeon. 



LANGLEY asd Anotheb v. HAMMOND. May 6. 

Eiisement — Ways ^^used^ occupied, and enjoyed*' — Surrender, Construction of. 

A lessee surrendered to his lessor, the defendant, a part of the demised premises, 
"together with all ways, &c., therewith now used, occupied, and enjoyed," with 
a proviso that the defendant should fence off the premises surrendered from those 
still occupied by the lessee. The premises so surrendered consisted of a strip of 
ground, forming part of a fimnyard, with some farm buildings upon it, and was 
bounded on one side by land owned and occupied by the defendant, and on the 
other by a hard gravelled roadway, made across that portion of the open farm- 
yard still occupied by the lessee, from a gateway in the street up to the opposite 
fence. There had always been unity of seisin and of occupation of the whole farm- 
yard, and this roadway had been made and used by former occupiers of the yard, 
and by the present lessee, for the convenience of carting heavy loads to and from 
the yard and the farm buildings. There was no existing approach to the premises 
surrendered from the defendant's land, and a road constructed for that purpose 
would have to pass through the defendant's pleasure ground : — 

Ileldf that no right to use this roadway as a means of access to the surrendered 
premises passed to the defendant. 

Per Kelly, G.B., that, by a grant of hereditaments, with all "ways therewith 
now used, occupied, and enjoyed," those ways only pass which have at some former 
I)eriod been used as of right therewith. 

Thmnmn v. Waterlaw (Law Rep. 6 Eq. 36) followed. 

Tbespass quare clausum iregit. 

Seventh plea, claiming a right of way under a surrender made 
to the defendant by the plaintiffs' lessor before the lease to the 
plaintiffs. Issue thereon. 

(1) The decision referred to is Ex parte Morgan (1 D. J. dr S. 288 ; 32 
L. J. (Bkr.) 16). 
Vou m. R 3 
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1868 The cause was tried before Bramwell, B., at the last spring 

{jMHoun assizes for Bochs^ when the following facts were ptoved: — The 
Hammond defendant, Mrs. Hammond, was owner in fee of a house and {dear 
sure ground, situate in West Street, Great Marlow, which she 
occupied herself, and also of adjoining premises, which included a 
farmyard on which were erected various outbuildings. B7 inden- 
ture of leasO) dated the 23rd of April, 1861, she demised these 
adjoining premises to Calvert for a term of twenty-one years, and 
Calvert, on the 8th of June, 1866, assigned the residue of his term 
to Fowler. The defendant wishing to regain possession of that 
portion of the premises which immediately adjoined her pleasure 
ground for the purpose of making a kitchen garden. Fowler, by 
deed indorsed on the original lease and dated the 5th of Novem- 
ber, 1866, surrendered to her '^ all the said buildings and pieces of 
ground described in the said plan drawn on the back of the within 
written indenture of lease, and therein coloured pink ; the boundary 
fences of the said hereditaments hereby surrendered adjoining to 
land and premises in the occupation of the said C. Fowler to be 
made, and during the remainder of the said term of twenty-one 
years kept in good repair by the said Sarah B. Hammond, her 
executors or administrators, or by the person for the time being 
the owner of the house and garden adjoining, now in the occupa- 
tion of the said S. B. Hammond ; together with all ways, profits, 
commodities, and appurtenances whatsoever to the said hereby 
surrendered hereditaments and premises belonging, and iherewUh 
now used, occupied, and enjoyed ; ... to have and to hold in as foil, 
ample, and large a manner to all intents and purposes as the said 
C. Fqwler, his executors, &c., could or might have held, occupied, 
or enjoyed the same." The portion so surrendered was a strip of 
ground forming part of the farmyard, and some of the &rm build- 
ings stood upon it. It was separated from the defendant's pleasure 
ground, on the east, by a fence. The entrance to the farmyard 
was in West Street, to the north, and from the entrance gate 
straight across the open yard and terminating at the opposite 
hedge, on the south, in which there was no gateway or means of 
exit, was a hard gravelled roadway used for carting the faim 
produce into the yard and for the more convenient access to the 
buildings thereon. The surrendered strip was bounded on the west 



V. 
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by this roadway, and, before the snirender, was open to it. Up 1868 
to the date of ihe surrender there had always been unity of seisin T.ATB^.^ r~ 
and unity of occupation of the whole £Bkrmyard. 

After the surrender. Fowler, by a lease dated the 6th of Novem- 
ber, 1866, to which the defendant was an assenting party, underlet 
a portion of the demised premises, including the remainder of the 
fannyard, to the plaintiffs. The defendant^ on being let into pos- 
session, pulled down the farm buildings on the surrendered strip, 
and converted it into a kitchen garden ; and, in compliance with 
ihe condition in the surrender, made a boundary fence alongside 
the roadway, separating the part surrendered to her fiom the part 
demised to the plaintiffs ; but she claimed the right to have a 
gateway in this boundary fence, and to use the whole length of 
the roadway as an access to it. She had no other means of getting 
to the surrendered strip with a cart except by this roadway, unless 
she made a road on purpose through her private garden and plea- 
sure ground. The plaintiffs refused to allow her to use the road- 
way, and, on h^ insisting on using it, brcmght this action. 

On these £acts, the learned judge directed the verdict to be 
entered for the plaintiffs, and reserved leave to the defendant to 
move to enter the verdict for her, the decision of this Court to be 
final. 

BuIweTy Q.C,y having obtained a rule nisi to enter the verdict for 
the defendant on the seventh plea, on the ground that the right of 
way claimed passed to the defendant by the deed of surrender of 
the 5th of November, 1866, 

D. Brown (Keane, Q. (7., with him) shewed cause. Previously to 
the surrender by Fowler, the land surrendered and that over which 
the way is claimed were both in the possession of Fowler. At that 
time, therefore, no right of way existed, but the owner's use of 
the way was only the exercise of his ordinary rights of prc^rty. 
Therefore, if any right of way was acquired by the defendant, it 
must have been, not by*the conveyance of an existing easement 
annexed to the land surrendered, but by the creation of a new one. 
There are no express words of grant in the surrender, and the right 
is claimed only under the general words, '' all ways, &c., therewith 
used and enjoyed," on the authority of cases in which such words 

. R 2 3 
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1868 have^ under certain circumstances, been held to confer on the 
Langley grantee of land a right of way which did not exist at the time of 
HAimoND ^^^ conveyance. But this case is distinguishable on two grounds, 
first, that there is here no definite, well-marked road, but only a 
farmyard track ; secondly, that in all the cases relied on, with one 
exception, there had at one time existed a right of way, which had 
become merged or suspended by unity of possession, and which was 
held to revive when the properties were again separated. Both 
these distinctions, but especially the latter one, were relied on by 
the Master of the Bolls in the recent case of Thomson v. Water- 
low (1), where his lordship, under circumstances similar to those 
of the present case, held that no right of way passed ; and that 
case shews the limitation that is to be placed on the proposition 
laid down in Gale on Easements, pp. 76, 77 (3rd ed.), and the 
cases there cited. The only case in which general words have had 
the effect of giving to the grantee of land a right of way which 
neither existed at the time of the conveyance nor had previously 
existed, though thus suspended, is the case oif Kooydra v. Luecis (2) ; 
but in that case it appears on the facts, though it is not explicitly 
stated, that the way must have been a way of necessity ; for it was 
a way to a portion of an inclosed yard, the only access to which for 
vehicles was through the gateway between the houses. In the 
present case, however, there is no such necessity, for the piece of 
land surrendered adjoins the grounds of the defendant. But, 
again, if any right of way was conferred by the surrender, it was 
only a right to the nearest point of the strip of land surrendered, 
whereas the defendant claims a right to go along the plaintiffs' 
land up to the extreme end. 

BvIweTy Q.G», and Mereuoether, in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the variousr 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept i& repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur- 
render "used, occupied, and enjoyed," with the hereditaments 
(1) Law Rep. 6 Eq. 36. (2) 5 B. & A. 830. 



FOL. m.] EASTER TERM, XXXI VICT. 165 

surrendered. Heading then the surrender with reference to this 1868 
state of facts, and to the situation of the property, was it the inten- ijahgliy 
tion of the parties that the right to use this road should pass ? . ^' 
The words of the surrender are to he read most strongly against 
the surrenderor, and effect is to he given, if possible, to every word« 
In this case there was no other way to which the language of the 
surrender could apply. '' Indeed, these words are as much a de- 
scription of the thing granted as if the way had been set out by its 
termini.'* Gale on Easements, 77, (3rd ed). Moreover, if the sur- 
renderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur- 
rendered premises. It is difficult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that every load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room windows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. If then 
the intention of the parties to pass the right to use this road can 
be gathered from the deed, is there any rule of law to prevent the 
Court from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law " appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and Thomson v. 
W(derlow(l), is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been " appurtenant " to the demised premises it would 
have passed. But there seems no reason for saying that if at some 
time it has been *' appurtenant^ " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
description if it has never been "appurtenant," although it may 
have been " used and enjoyed therewith " continuously for hundreds 
of years ; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 
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1M8 that wh^6 no rigikt of way has at any time existed, the party 



relying on these general words must make ont a stronger case on 
Tf>«n wT> ^^^ ^EM^ to evidence the intention to confer the right, than he need 
make ont where the right has once existed. To say that general 
words can nnder no circumstances confer the right, except where a 
right has before existed, is contrary to the authorities. The law 
has been clear and well established from very early times. In 
Bradshaw y. Etfre (1), it was held that a right of common was 
extinguished by unity of ownership of the dominant and serrient 
tenements, and could not be revived again ; but that in a d^nise of 
the land to which, &c., with all commons ** occupat' vel usitat' cum 
predicto messnagio," these general words amounted to *'a good 
grant of a new common." lliie same law is to be found in 8hwy 
T. PiffffoU (2), *'a way or common shall be extinguished (by 
unity) because they are part of the profits of the land," per Whit* 
loeke, CJ. (3), and in Bro. Abr. Extinguishment et Suspendon, 
pi. 15, it is said that the way is not reyived on a severance of the 
tenem^its, but it is ^ novel chimin." So also where an easemait 
has become extinct by unity of ownership, it will not pass upon 
a sererance of the tenements unless tiie owna: " uses language 
to shew that he intended to create the easement de novo^ per 
Bayley, J. in Barhw y. Rhodes. (4) And that intention may be 
shewn by the use of the words *^ therewith used and enjoyed " : 
Jam^ y. Flani. (5) See also WarUe y. BrocHehwrd. (6) It is 
true that in most of the cases in which the question has arisen 
there had at one time existed an easement in point of law, but if it 
be that the old right in those cases had been extinguished and 
could not be reyived, and that the right conferred by the word» 
"flieiewitii used and enjoyed," was a new right, the doctrine can- 
not be restricted, as the plaintiffs contend, to those cases only. 
Such a restriction is not only inconsistent with the prindple on 
which those cases were decided, but with the decision in Koaydra v. 
Lueas (7); with the language of Holroyd, J. in Harding r. 
Wihan (8) ; and with the arguments and judgments in BwrJow 

(1) Cro. Eliz. 570. (5) 4'A & E. 749. 

(2) Popham. 166. (6) 29 L. J. (Q. B.) 145. 

(3) Popham, at p. 170. (7) 5 B. & A. 830. 

(4) 1 C. & M. at p. 448. (8) 2 B. & C. at p. 100. . 
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T. Bhodes (1), all of them cases in which no right had previonsly TMis 
existed. See also Morris \. Edginbm. (2) As to the suggestion laholet " 
that the -way in Kooystra v. Lueas (3), must hare been a way of ^j^^^ 
necessity, it is strange, if it were so, that snch an answer did not 
occur either to the connsel or to the Conrt. But the decision did 
not proceed upon that ground, nor could it, for a lessee who has an 
access from the back-door of his house to a yard behind it cannot 
build a stable and coach-house on the yard, and then claim a way 
of necessity for horses and carriages across his lessor's land. The 
reasoning on which that case and other cases of that class proceed 
is that the words **used or enjoyed therewith,'* which otherwise 
haye no significance, are inserted, as they in fact are, for the yery 
purpose of conyeying what has no legal existence ; and this argu- 
ment is of equal force whether there has or has not been at some 
preyioos period a right which exists no longer. At the ntmost the 
fact that the right once existed can only be eyidence of the inten- 
tion ; that fact may be quite nnknown to the parties, in which 
case it can haye no weight at all ; but what really inflnences their 
intention is the yisible material tad of an existing way constantly 
used as the mode of access to the land conyeyed, and necessary for 
its most conyenient enjoyment As to the argument that if the 
defendant takes any right of way under the surrender, it is only a 
right to the nearest point of the strip of land surrendered, no such 
objection was made at the trial ; and if she] is entitled to use any 
part of the road, she is entitled to nse the whole of it so fiur as it 
bounds the strip surrendered to her. 

Kelly, C.K This rule must be discharged. [After stating the 
facts of the case, the Chief Baron proceeded] : — ^I do not enter into 
the question of how far this was a defined fixed road. Though it 
is spoken of as a hard grayelled road, it seems to haye been more 
properly a track ; but at any rate it was a way along which persons 
occasionally passed from West Street to the land containing the 
buildings. The question is this ; there neyer haying been a time^ 
previously to the surrender of 1866, when the two pieces of ground 
were owned and used by different persons, so as to make it possible 

(1) 1 C. & M. 439. (2) 3 Taunt. 24. 

(3) 5 B. & A. 830. 
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1868 for a right of way in a strict senae to exist, but the way having 
Lamglet only been used for the accommodation and at the pleasure of the 
flAjofQza). o^^'^^ of ^^ properties, was a right of way, upon the severance of 
the properties by the conveyance or surrender of 1866, created or 
passed by law by virtue of general words, which we may take as 
being the lai^est and most extensive that could have been used ? 
I am of opinion that it was not. The law resulting from the nume- 
rous and complicated cases to which we have been referred, is 
simply this : — When the owner of a piece of land has a right of 
way over adjacent land, so that he may maintain at any time an 
action for an obstruction, if afterwards by inheritance or purchase 
both pieces of land come to one and the same owner, the right is 
necessarily at an end, the enjoyment thenceforth being the mere 
exercise of a right of property on his own land. But if, at a later 
period the properties again fall into the ownership and possession 
of different persons, and in the conveyance of the land to which the 
way was formerly attached, the words are found " together with all 
ways, &a used or enjoyed therewith ;" the effect of these words is 
to revive the right that formerly existed, and which has been not 
extinguished, but only suspended. But since it does not appear 
here that at any antecedent time there existed a right over one 
of these pieces of land, attached to the other piece of land, the 
effect of these words cannot make or revive a right of way that 
never before existed. 

I need not examine the authorities at length ; the effect of them 
may be correctly gathered from the judgment of the Master of the 
Rolls in Thomson v. Waterloio (1), which relieves me from the 
necessity of considering them in detail The learned judge there 
says, after referring to the case of James v. Plant (2), ** There is, 
it appears to me, a distinction between the user of a way which has 
been made by the owner of adjoining and contiguous closes, and a 
right of way which previously to unity of possession, existed from 
one close to another, and which has become merged by the fact of 
the same person having become the owner of both properties. I do 
not think that the judges in James v. Plant (2), intend to lay down 
that the words of conveyance in that case, or in the present, would 
constitute the grant of a right of way where the user had sprung 

(1) Law Rep. 6 Eq. 36. (2) 4 A. & E. 740. 
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solelj £rom the conyenience of the person who held both tenementSy 1868 
and which oonvenienoe ceased to exist when the severance between liANCLBT 
the closes took place." And the same observation applies to all hahuonb. 
the cases cited for the defendants, except the one to which I am 
about shortly to refer. Farther on, the Master of the Bolls says : 
'* I think that this case, therefore, must depend upon the circum- 
stances, whether there was a road used before the vendor held the 
property. In other words, whether it was an old road which be- 
came merged by the unity of their possession, or whether it was 
simply a road used for their own convenience in managing the 
property." These words are precisely applicable to the present 



I will now refer to the case of Koaystra v. Lucas (1), which was 
especially relied on by Mr. Bulwer. It certainly does not appear 
clearly from the report of that case whether any legal right of way 
existed before unity of possession, but if the facts are narrowly 
looked at^ they are seen to have no resemblance to those of the 
present one. There a i)assage running between two houses, Nos. 
71 and 72, Oxford Street^ led to a yard behind those and several 
adjoining houses, including Nos. 69 and 70, the houses leased to 
the plaintiff; and it does not appear whether, antecedently to the 
plaintiff's lease, that passage was not used by the inhabitants of 
these houses for the purpose of obtaining access to the back of 
their premises. The yard, however, or the greater part of it, 
appears to have been leased to another person, who had the right 
of going through the passage to all parts of the yard so occupied 
by him. Under these circumstances the plaintiff took from the 
owners of the whole property a reversionary lease of Nos. 69 
and 70, ^' as the same were then in the occupation of the plaintiff 
and one Catherine Bagerley, and as delineated on a plan, with all 
ways, passages, &c., to the premises belonging or therewith, or 
with any part thereof, used and enjoyed ;" and the plan included a 
piece of ground forming part of the yard beliind, which had not 
before belonged to either of the two houses. Subsequently to 
this lease, the lessors granted to the person through whom the 
defendants claimed, a lease of the residue of the yard. The defen- 
dants under this subsequent lease attempted to prevent the plaintiff 

(I) 5 B. Af A. 830. 
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1868 ing that the time of actual taxation might be considered as that of 

Williams" " application," it was too late, for more than six months from the 

g ^' report of the committee had then elapsed. Sections requires the ap- 

Cakal pb'cation to be " not later than six calendar months from the report, 

Co. a72<2 not until one month after a bill of costs has been delivered'* 

In this case, therefore, whichever be regarded as the critical period, 

that of formal application or that of actual taaaiicns the section has 

not been complied with. In the one case the applicant was too 

soon ; in the other he was too late« [He was stopped.] 

W. Williams shewed cause iu the first instance. First : the true 
construction of tlie section is that the application must be not later 
than six months from the report, but that the acttuil iaacation must 
not take place until a month after a bill of costs had been delivered, 
and in this case both these conditions were fulfilled. The six 
months need not include the one month. 

[The Court (Kelly, O.B., Martin and Bramwell, B.B.) inti- 
mated their opinion that the application must be not later than six 
months from the report, and not until a month from the delivery 
of a bill. They, therefore, held the plaintiffs' proceedings to have 
been informal.] 

Secondly : the validity of the certificate cannot be inquired inta 
The statute makes it conclusive. 

[Bramwell, B. There can be no objection to the defendants' 
shewing that the taxing master had no jurisdiction, though otheiv 
wise the certificate would be conclusive.] 
Senry James was not called on to support the rule. 

Eellt, C.B. This rule must be made absolute. We cannot 
treat the certificate as valid, when it has been given informally. 
We should thus be conferring absolute power on the taxing oflScer 
of the House of Lords. To make the certificate available, it must 
be given in accordance with the act of parliament. 

Martik, B. I am of the same opinion. We must apply the 
same rule to the taxing officer as we should to an arbitrator who 
made an award without jurisdiction. There is a decision of Lord 
Chancellor Westbury, moreover, on the meaning of the words " such 
deed" in the Bankruptcy Act, 1S61 (s. 198), which supports the 
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Tiev I take of this case. (1) The certificate to be conclusive 1868 
must be "snch certificate," ius., one given in conformity with the ~^i^^;^^'' 

Canal ^ 

Bbamwell, B. The 5th section of the act which provides that Navkjatioic 
the validity of the certificate shall not be called in question in any 
Courts must mean its validity when there was authority to give it. 

Bvle absolute. 
Attorney for plaintiffs : Wrentmore. 

Attorney for defendants : Haeon. 
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Enaemeni — Ways '^used, occupied^ and enjoyed^ — Surrendei', Construction of. 

A lessee surrendered to his lessor, the defendant, a part of the demised premises, 
" together with all ways, &c., therewith now used, occupied, and enjoyed," with 
a proviso that the defendant should fence off the premises surrendered from those 
still occupied hy the lessee. The premises so surrendered consisted of a strip of 
ground, forming part of a farmyard, with some farm huildings upon it, and was 
boimded on one side hy land owned and occupied hy the defendant, and on the 
other hy a hard gravelled roadway, made across that portion of the open farm- 
yard still occupied hy the lessee, from a gateway in the street up to the opposite 
fence. There had always heen unity of seisin and of occupation of the whole farm- 
yard, and this roadway had heen made and used hy former occupiers of the yani, 
and hy the present lessee, for the convenience of carting heavy loads to and from 
the yard and the farm buildings. There was no existing approach to the premises 
surrendered from the defendant's land, and a road constructed for that purpose 
would have to pass through the defendant's pleasure ground : — 

Ildd, that no right to use this roadway as a means of access to the surrendered 
premises passed to the defendant. 

Per Kelly, G.B., that, hy a grant of hereditaments, with all " ways therewith 
now used, occupied, and enjoyed," those ways only pass which have at some former 
period been used as of right therewith. 

Thomson v. Waterlow (Law Rep. 6 Eq. 36) followed. 

Tbespass quare clausum iregit. 

Seventh plea, claiming a right of way under a surrender made 
to the defendant by the plaintiffs* lessor before the lease to the 
plaintiffs. Issue thereon. 

(1) The decision referred to is Ex parU Morgan (1 D. J. & S. 288; 32 
L. J. (Bkr.) 16). 
Vol. m. R 3 
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1868 The cause was tried before Bramwell, B., at the last spring 

Tuhglei ~ assizes for Bucks, when the following {acis were ptoved: — The 
defendant, Mrs. Hammond, was owner in fee of a house and plea- 
sure ground, situate in West Street, Great Marlow, which she 
occupied herself, and also of adjoining premises, which included a 
farmyard on which were erected yarious outbuildings. By inden- 
ture of lease, dated the 23rd of April, 1861, she demised these 
adjoining premises to Calvert for a term of twenty-one years, and 
Calvert, on the 8th of June, 1866, assigned the residue of his term 
to Fowler. The defendant wishing to regain possession of that 
portion of the premises which immediately adjoined her pleasure 
ground for the purpose of making a kitchen garden. Fowler, by 
deed indorsed on the original lease and dated the 5th of Novem- 
ber, 1866, surrendered to her " all the said buildings and pieces of 
ground described in the said plan drawn on the back of the within 
written indenture of lease, and therein coloured pink ; the boundary 
fences of the said hereditaments hereby surrendered adjoining to 
land and premises in the occupation of the said C. Fowler to be 
made, and during the remainder of the said term of twenty-one 
years kept in good repair by the said Sarah B. Hammond, her 
executors or administrators, or by the person for the time being 
the owner of the house and garden adjoining, now in the occupa- 
tion of the said S. B. Hammond ; together with dU ways, profits, 
commodities, and appurtenances whatsoever to the said hereby 
surrendered hereditaments and premises belonging, and OierewUh 
now usedy oeeupied, and enjoyed ; ... to have and to hold in as full, 
ample, and large a manner to all intents and purposes as the said 
C. Fqwler, his executors, &c., could or might have held, occupied, 
or enjoyed the same." The portion so surrendered was a strip of 
ground forming part of the farmyard, and some of the farm build- 
ings stood upon it. It was separated from the defendant's pleasure 
ground, on the east, by a fence. The entrance to the farmyard 
was in West Street, to the north, and from the entrance gate 
straight across the open yard and terminating at the opposite 
hedge, on the south, in which there was no gateway or means of 
exit, was a hard gravelled roadway used for carting the farm 
produce into the yard and for the more convenient access to the 
buildings thereon. The surrendered strip was bounded on the west 
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by this roadway, and, before the snirender, was open to it. Up 186S 
to the date of the simrender there had always been unity of seisin t.awht.t - 
and nnity of occupation of the whole £Bknnyard. 

After the surrender, Fowler, by a lease dated the 6th of Novem- 
ber, 1866, to which the defendant was an assenting party, underlet 
a portion of the demised premises, including the remainder of the 
farmyard, to the plaintiffs. The defendant^ on being let into pos- 
session, pulled down the farm buildings on the surrendered strip, 
and converted it into a kitchen garden ; and, in compliance with 
tile condition in the surrender, made a boundary fence alongside 
the roadway, separating the part surrendered to her fsom the part 
demised to the plaintiffs ; but ^e claimed the right to have a 
gateway in this boundary fence, and to use the whole length of 
the roadway as an access to it. She had no other means of getting 
to the surrendered strip with a cart except by this roadway, unless 
she made a road on purpose through her private garden and plea- 
sure ground. The plainti& refused to allow her to use the road- 
way, and, on her insisting on using it, brought this action. 

On these £acts, the learned judge directed the verdict to be 
entered for the plaintiffs, and reserved leave to the defendant to 
move to enter the verdict for her, the decision o£ this Court to be 
final. 

Bidv^eTy Q,C.y having obtained a rule nisi to enter the verdict for 
the defendant on the seventh plea^ on the ground that the right of 
way claimed passed to the defendant by the deed of surrender of 
the 5th of November, 1866, 

D. Brown (Keane, Q. (7., with him) shewed cause. Previously to 
the surrender by Fowler, the land surrendered and that over which 
the way is claimed were both in the possession of Fowler. At that 
time, therefore, no right of way existed, but the owner's use of 
the way was only the exercise of his ordinary rights of property. 
Therefore, if any right of way was acquired by the defendant, it 
must have been, not by*the conveyance of an existing easement 
annexed to the land surrendered, but by the creation of a new one. 
There are no express words of grant in the surrender, and the right 
is cLauned only under the general words, " all ways, &c., therewith 
used and enjoyed," on the authority of cases in which such words 

. R 2 3 
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1868 have, under certain drcmnstances^ been held to confer on the 
Langley grantee of land a right of way which did not exist at the time of 
HAimoND ^^® conveyance. But this case is distinguishable on two grounds, 
first, that there is here no definite, well-marked road, but only a 
farmyard track ; secondly, that in all the cases relied on, with one 
exception, there had at one time existed a right of way, which had 
become merged or suspended by unity of possession, and which was 
held to revive when the properties were again separated. Both 
these distinctions, but especially the latter one, were relied on by 
the Master of the Bolls in the recent case of Thomson v. Water- 
low (1), where his lordship, under circumstances similar to those 
of the present case, held that no right of way passed ; and that 
case shews the limitation that is to be placed on the proposition- 
laid down in Gale on Easemente, pp. 76, 77 (3rd ed.), and the 
cases there cited. The only case in which general words have had 
the effect of giving to the grantee of land a right of way which 
neither existed at the time of the conveyance nor had previously 
existed, though thus suspended, is the case of Kooydra v. Lwios (2) ; 
but in that case it appears on the facts, though it is not explicitly 
stated, that the way must have been a way of necessity ; for it was 
a way to a portion of an inclosed yard, the only access to which for 
vehicles was through the gateway between the houses. In the 
present case, however, there is no such necessity, for the piece of 
land surrendered adjoins the grounds of the defendant. But, 
again, if any right of way was conferred by the surrender, it was 
only a right to the nearest point of the strip of land surrendered, 
whereas the defendant claims a right to go along the plaintiffs' 
land up to the extreme end. 

BulweTy Q.C., and Merewethery in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the various 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept in repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur- 
render **u8ed, occupied, and enjoyed," with the hereditaments 
(1) Law Rep. 6 Eq. 3G. (2) 5 B. & A. 830. 
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suirendeied. Eeading then the surrender with reference to this 1868 
state of facts, and to the situation of the property, was it the inten- ~lahgliy 
tion of the parties that the ri^ht to use this road should pass ? „ ^* 
The words of the surrender are to be read most strongly against 
the surrenderor, and effect is to be given, if possible, to every word. 
In this case there was no other way to which the language of the 
surrender could apply. ^' Indeed, these words are as much a de- 
scription of the thing granted as if the way had been set out by its 
termini." Gale on Easements, 77, (3rd ed). Moreover, if the sur- 
renderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur- 
rendered premises. It is difficult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that every load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room windows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. If then 
the intention of the parties to pass the right to use this road can 
be gathered from the deed, is there any rule of law to prevent the 
Court from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law " appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and Thomson v. 
Waierhw(l), is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been '^ appurtenant " to the demised premises it would 
have passed. But there seems no reason for saying that if at some 
time it has been *' appurtenant, " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
description if it has never been "appurtenant," although it may 
have been " used and enjoyed therewith " continuously for hundreds 
of years ; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 



1^ OOUBT OF SXCSECkUllB. [L. B. 

1W8 that wh^?e no riffht of way has at any time existed, the party 



relying <m these general words must make ont a stronger case on 
Tf^wm m t^^ ^EU^ to eyidence the intention to confer the right, than he need 
make ont where the right has once existed. To say that genend 
words can nnder no circumstances confer the right, except wfa^ie a 
right has before existed, is contrary to the authorities. The law 
has been clear and well established from very early times. In 
Bracbhaiw y. Skpre (1), it was held that a right of common was 
extinguished by unity of ownership of the dominant and servient 
tenements, and could not be rwived again ; but that in a demise of 
the land to which, &c., with all commons ^ occupat' vel usitat' cum 
predicto messuagio/' these general words amounted to ^'a good 
grant of a new common." The same law is to be found in Skury 
y. Pipffott (2), *'a way or common shall be extinguished (by 
unity) because they are part of the profits of the land," per Whit* 
locke, C.J. (3), and in Bro. Abr. Extinguishment et SuspencioB, 
pi. 15^ it is said that the way is not reyiyed on a seyerance of l^e 
tenem^its, but it is ^ navd chimin." So also where an easement 
has become extinct by unity of ownership, it will not pass upon 
a seyerance of the tenements unless the own^ ^ uses language 
to shew that he intended to create the easement de naw^^ per 
Bayley, J. in Barlow y. Rhodes. (4) And that intention may be 
shewn by the use of the words " therewith used and enjoyed " : 
Jamee y. Phmt. (5) See also Wardle y. BrocHehurd. (6) It is 
true that in most of the cases in which the question has arisen 
there had at one time existed an easement in point of law, but if it 
be that the old right in those cases had been extinguished and 
could not be reyiyed, and that the right conferred by the words 
^^ therewith used and enjoyed," was a new right, the doctrine can- 
not be restricted, as the plaintiffs ccmtend, to those cases only. 
Such a restriction is not only inconsistent with the principle on 
which those cases were decided, but with the decision in Kooystra y. 
Lueas (7); with the language of Holroyd, J. in Harding r. 
Wilson (8) ; and with the arguments and judgments in Barlov? 

(1) Cro. Eliz. 570. (5) 4 A. & E. 749. 

(2) Popham, 166. (6) 29 L. J. (Q. B.) 145. 

(3) Popham, at p. 170. (7) 5 B. & A. 830. 

(4) 1 C. & M. at p. 448. (8) 2 B. & C. at p. 100. . 
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T. Shades (1), all of them cases in which no right had previously I«l8 
existed. See also MorrtB v. Edginbm. (2) As to the suggestion LAiraiar"' 
that the way in Kooystra v. Lueas (3), mnst have been a way of ^^^^ 
necessity, it is strange, if it were so, that snch an answer did not 
occar either to the connsel or to the Conrt. But the decision did 
not proceed upon that ground, nor could it, for a lessee who has an 
access from the back-door of his house to a yard behind it cannot 
build a stable and coach-house on the yard, and then claim a way 
of necessity for horses and carriages across his lessor's land. The 
reasoning on which that case and other cases of that class proceed 
is that the words "used or enjoyed therewith," which otherwise 
have no significance, are inserted, as they in fact are, for the very 
purpose of conveying what has no legal existence ; and this argu- 
ment is of equal force whether there has or has not been at some 
previous period a right which exists no longer. At the utmost the 
fact that the right once existed can only be evidence of the inten- 
tion ; that fact may be quite unknown to the parties, in which 
case it can have no weight at all ; but what really influences their 
intention is the visible material fact of an existing way constantly 
used as the mode of access to the land conveyed, and necessary for 
its most convenient enjoyment. As to the argument that if the 
defendant takes any right of way xmder the surrender, it is only a 
light to the nearest point of the strip of land surrendered, no such 
objection was made at the trial ; and if she] is entitled to use any 
part of the road, she is entitled to use the whole of it so &r as it 
bounds the strip surrendered to her. 

Kelly, C.B. This rule must be discharged. [After stating the 
facts of the case, the Chief Baron proceeded] : — ^I do not enter into 
the question of how far this was a defined fixed road. Though it 
is 8{)oken of as a hard gravelled road, it seems to have been more 
properly a track ; but at any rate it was a way along which persons 
occasionally passed from West Street to the land containing the 
buildinga The question is this ; there never having been a time^ 
previously to the surrender of 1866, when the two pieces of ground 
were owned and used by different persons, so as to make it possible 

(1) 1 C. & M. 439. (2) 3 Taunt. 24. 

(3) 5 B. & A. 830. 
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1868 for a right of way in a strict sense to exist, bat the way haYing 
Langley only been used for the accommodation and at the pleasure of the 
HAmovD. o^mei of both properties, was a right of way, upon the severance of 
the properties by the conveyance or surrender of 1866, created or 
passed by law by virtue of general words, which we may take as 
being the largest and most extensive that could have been used? 
I am of opinion that it was not The law resulting from the nume- 
rous and complicated cases to which we have been referred, is 
simply this : — When the owner of a piece of land has a right of 
way over adjacent land, so that he may maintain at any time an 
action for an obstruction, if afterwards by inheritance or purchase 
both pieces of land come to one and the same owner, the right is 
necessarily at an end, the enjoyment thenceforth being the mere 
exercise of a right of property on his own land. But if, at a later 
period the properties again fall into the ownership and possession 
of different persons, and in the conveyance of the land to which the 
way was formerly attached, the words are found *^ together with all 
ways, &c used or enjoyed therewith ;" the effect of these words is 
to revive the right that formerly existed, and which has been not 
extinguished, but only suspended. But since it does not appear 
here that at any antecedent time there existed a right over one 
of these pieces of land, attached to the other piece of land, the 
effect of these words cannot make or revive a right of way that 
never before existed. 

I need not examine the authorities at length ; the effect of thein 
may be correctly gathered from the judgment of the Master of the 
Rolls in Thomson v. Waterlow (1), which relieves me from the 
necessity of considering them in detail. The learned judge there 
says, after referring to the case of James v. Plant (2), ** There is, 
it appears to me, a distinction between the user of a way which has 
been made by the owner of adjoining and contiguous closes, and a 
right of way which previously to unity of possession, existed from 
one close to another, and which has become merged by the fact of 
the same person having become the owner of both properties. I do 
not think that the judges in James v. Plant (2), intend to lay down 
that the words of conveyance in that case, or in the present, would 
constitute the grant of a right of way where the user had sprung 

(1) Law Rep, 6 Eq. 36. (2) 4 A. & E. 740. 
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solely firom the convenienoe of the person who held both tenementSy 1868 
and which conyeDience ceased to exist when the severance between Langlbt 
the closes took place." And the same observation applies to all hambiond, 
the cases cited for the defendants, except the one to which I am 
about shortly to refer. Farther on, the Master of the Bolls says: 
'' I think that this case, therefore, mnst depend npon the circum- 
stances, whether there was a road used before the vendor held the 
property. In other words, whether it was an old road which be- 
came merged by the unity of their possession, or whether it was 
simply a road used for their own convenience in managing the 
property." These words are precisely applicable to the present 
case. 

I will now refer to the case of KoaystraY. Lucas (1), which was 
especially relied on by Mr. Bulwer. It certainly does not appear 
clearly from the report of that case whether any legal right of way 
existed before imity of possession, but if the facts are narrowly 
looked at) they are seen to have no resemblance to those of the 
present one. There a passage miming between two houses^ Nos. . 
71 and 72, Oxford Street^ led to a yard behind those and several 
adjoining houses, including Nos. 69 and 70, the houses leased to 
the plaintiff; and it does not appear whether, antecedently to the 
plaintiff's lease, that passage was not used by the inhabitants of 
these houses for the purpose of obtaining access to the back of 
their premises. The yard, however, or the greater part of it» 
appears to have been leased to another person, who had the right 
of going through the passage to all parts of the yard so occupied 
by him. Under these circumstances the plaintiff took from the 
owners of the whole property a reversionary lease of Nos. 69 
and 70, *' as the same were then in the occupation of the plaintiff 
and one Catherine Bagerley, and as delineated on a plan, with all 
ways, passages, &c., to the premises belonging or therewith, or 
with any part thereof, used and enjoyed ;'' and the plan included a 
piece of ground forming part of the yard beliind, which had not 
before belonged to either of the two houses. Subsequently to 
this lease, the lessors granted to the person through whom the 
defendants claimed, a lease of the residue of the yard. The defen- 
dants under this subsequent lease attempted to prevent the plcuntiff 

(1) 6 B. & A, 830. 
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1868 ing that the time of actual taxation might be considered as that of 

Williams " application," it was too late, for more than six months from the 

g ^- report of the committee had then elapsed. Section 3 requires the ap- 

Cakal plication to be " not later than six calendar months from the report, 

Co. and not until one month after a bill of costs has been delivered.*' 

In this case, therefore, whichever be regarded as the critical period, 

that of formal application or that of adiud taaatian, the section has 

not been complied with. In the one case the applicant was too 

soon ; in the other he was too late. [He was stopped.] 

W. Williams shewed cause in the first instance. First : the true 
construction of the section is that the application must be not later 
than six months from the report, but that the acttud taxation must 
not take place until a month after a bill of costs had been delivered, 
and in this case both these conditions were fulfilled. The six 
months need not include the one month. 

[The Court (Kelly, C.B., Martin and Bramwell, B.B.) inti- 
mated their opinion that the application must be not later than six 
months from the report, and not until a month from the delivery 
of a bill. They, therefore, held the plaintifiis' proceedings to have 
been informal.] 

Secondly : the validity of the certificate cannot be inquired into. 
The statute makes it conclusive. 

[Bramwell, B. There can be no objection to the defendants' 
shewing that the taxing master had no jurisdiction, though other- 
wise the certificate would be conclusive.] 
Henry James was not called on to support the rule. 

Kellt, C.B. This rule must be made absolute. We cannot 
treat the certiGcate as valid, when it has been given informally. 
We should thus be conferring absolute power on the taxing officer 
of the House of Lords. To make the certificate available, it must 
be given in accordance with the act of parliament. 

Martin, B. I am of the same opinion. We must apply the 
same rule to the taxing officer as we should to an arbitrator who 
made an award without jurisdiction. There is a decision of Lord 
Chancellor Westbury, moreover, on the meaning of the words " such 
deed" in the Bankruptcy Act, IvSGl (s. 198), which supporte the 
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view I take of this case. (1) The certificate to be conclusive 1868 
must be "such certificate/' ♦.&, one given in conformity with the ~'Wm^jiau'^ 

Canal i 

Bbamwell, B. The 5th section of the act which provides that Navwation 
the validity of the certificate shall not be called in question in any 
Courts must mean its validity when there was authority to give it. 

Rule ahsdnfe. 
Attorney for plaintiffs : Wrentmore. 

Attorney for defendants : Haoon. 



LANGLEY and Axotheb v. HAMMOND. May 6. 

Eiisement — Ways ^^used^ occupied, and enjoyed^ — Surrender, Construction of, 

A lessee surrendered to his lessor, the defendant, a part of the demised premises, 
" together with all ways, &c., therewith now nsed, occupied, and enjoyed,** with 
a proviso that the defendant should fence off the premises surrendered from those 
still occnpied by the lessee. The premises so surrendered consisted of a strip of 
i^und, forming part of a &rmyard, with some farm buildings upon it, and was 
bounded on one side by land owned and occupied by the defendant, and on the 
other by a bard gravelled roadway, made across that portion of the open farm- 
yard still occupied by the lessee, from a gateway in the street up to the opposite 
fence. There had always been unity of seisin and of occupation of the whole farm- 
yard, and this roadway had been made and used by former occupiers of the yard, 
and by the present lessee, for the convenience of carting heavy loads to and from 
the yard and the farm buildings. There was no existing approach to the premises 
surrendered from the defendant's land, and a road constructed for that purpose 
would have to pass through the defendant's pleasure ground : — 

Hddy that no right to use this roadway as a means of access to the sun'cndered 
premises passed to the defendant. 

Per Kelly, G.B., that, by a grant of hereditaments, with all "ways therewith 
now used, occupied, and enjoyed,** those ways only pass which have at some former 
t>eriod been used as of right therewith. 

'Choinson v. Waterlow (Law Rep. 6 Eq. 36) followed. 

Tbespass quare elausum fregit. 

Seventh plea, claiming a right of way under a surrender made 
to the defendant by the plaintiffs' lessor before the lease to the 
plaintiffs. Issue thereon. 

(1) The decision referred to is Ex parte Morgan (1 D. J. & S. 288; 32 
L. J. (Bkr.) 16> 
Vou m. R 3 
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1868 The cause was tried before Bramwell, B., at the last spring 

La2wlex~ assizes for Bucks, when the following fewts were jwroved: — The 
HAiOfONa d^f*s^d^^*^> ^8. Hammond, was owner in fee of a house and jiear 
sure ground, situate in West Street, Great Marlow, which she 
occupied herself, and also of adjoining premises, which included a 
farmyard on which were erected various outbuildings. By inden- 
ture of lease, dated the 23rd of April, 1861, she demised these 
adjoining premises to Calvert for a term of twenty-one years, and 
Calvert^ on the 8th of June, 1866, assigned the residue of his term 
to Fowler. The defendant wiping to regain possession <^ that 
portion of the premises which immediately adjoined her pleasure 
ground for the purpose of making a kitchen garden. Fowler, by 
deed indorsed on the original lease and dated the 5th of Novem- 
ber, 1866, surrendered to her '^ all the said buildings and pieces of 
ground described in the said plan drawn on the back of the within 
written indenture of lease, and therein coloured pink ; the boundary 
fences of the said hereditaments hereby surrendered adjoining to 
land and premises in the occupation of the said C. Fowler to be 
made, and during the remainder of the said term of twentyM)ne 
years kept in good repair by the said Sarah B. Hammond, her 
executors or administrators, or by the person for the time being 
the owner of the house and garden adjoining, now in the occupa- 
tion of the said S. B. Hammond ; together with all ioays, profits, 
commodities, and appurtenances whatsoever to the said hereby 
surrendered hereditaments and premises belonging, and iherewUh 
now usedy ocewpied, and enjoyed ; ... to have and to hold in as full, 
ample, and large a manner to all intents and purposes as the said 
C. Fqwler, his executors, &c., could or might have held^ occupied, 
or enjoyed the same." The portion so surrendered was a strip of 
ground forming part of the farmyard, and some of the farm build- 
ings stood upon it. It was separated from the defendant's pleasure 
ground, on the east, by a fence. The entrance to the farmyard 
was in West Street, to the north, and from the entrance gate 
straight across the open yard and terminating at the opposite 
hedge, on the south, in which there was no gateway or means of 
exit^ was a hard gravelled roadway used for carting the farm 
produce into the yard and for the more convenient access to the 
buildings thereon. The surrendered strip was bounded on the west 
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by this loadway, and, before the soirexidery was open to it. Up 1868 
to the date of the surrender there had always been unity of seisin hAjmMr 
and unity of occupation of the whole fiurmyard. 

After the surrender, Fowler, by a lease dated the 6th of Novem- 
ber, 1866, to which the defendant was an assenting party, underlet 
a portion of the demised premises, including the remainder of the 
fannyard, to the plaintiffs. The defendant^ on being let iuto pos- 
session, pulled down the farm buildings on the surrendered strip, 
and converted it into a kitchen garden ; and, in compliance with 
tile condition in the surrender, made a boundary fence alongside 
the roadway, separating the part surrendered to her from the part 
demised to the plaintiffs ; but she claimed the right to have a 
gateway in this boundary fence, and to use the whole length of 
the roadway as an access to it. She had no other means of getting 
to the surrendered strip with a cart except by this roadway, unless 
she made a road on purpose through her private garden and plea- 
sore ground. The plaintiffs refused to allow her to use the road- 
way, and^ on her insisting on using it, brought this action. 

On these facts, the learned judge directed the verdict to be 
entered for the plaintiffs, and reserved leave to the defendant to 
move to enter the verdict for her, the decision of this Court to be 
final* 

BiUweTy Q.C.y having obtained a rule nisi to enter the verdict for 
the defendant on the seventh plea, on the ground that the right of 
way claimed passed to the defendant by the deed of surrender of 
the 5th of November, 1866, 

Z>. Brown (Keane^ Q.(7., with him) shewed cause. Previously to 

the surrender by Fowler, the land surrendered and that over which 

the way is claimed were both in the possession of Fowler. At that 

time^ therefore, no right of way existed, but the owner's use of 

the way wsfi only the exercise of his ordinary rights of property. 

Therefore, if any right of way was acquired by the defendant, it 

mjost have been, not by^he conveyance of an existing easement 

annexed to the land surrendered, but by the creation of a new one. 

There are no express words of grant in the surrender, and the right 

is daimed only under the general words, '^ all ways, &a, therewith 

used and enjoyed," on the authority of cases in which such words 

. R 2 3 
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1868 have, under certain circumstances, been held to confer on the 
Langley grantee of land a right of way which did not exist at the time of 
Hamiond ^^® conveyance. But this case is distinguishable on two grounds, 
first, that there is here no definite, well-marked road, but only a 
farmyard track ; secondly, that in all the cases relied on, with one 
exception, there had at one time existed a right of way, which had 
become merged or suspended by unity of possession, and which was 
held to revive when the properties were again separated. Both 
these distinctions, but especially the latter one, were relied on by 
the Master of the Bolls in the recent case of Thaimon v. Water- 
low (1), where his lordship, under circumstances similar to those 
of the present case, held that no right of way passed ; and that 
case shews the limitation that is to be placed on the proposition- 
laid down in Gale on Easements, pp. 76, 77 (3rd ed.), and the 
cases there cited. The only case in which general words have had 
the effect of giving to the grantee of land a right of way which 
neither existed at the time of the conveyance nor had previously 
existed, though thus suspended, is the case of Kooystra v. Lucoa (2) ; 
but in that case it appears on the facts, though it is not explicitly 
stated, that the way must have been a way of necessity ; for it was 
a way to a portion of an inclosed yard, the only access to which for 
vehicles was through the gateway between the houses. In the 
present case, however, there is no such necessity, for the piece of 
land surrendered adjoins the grounds of the defendant. But, 
again, if any right of way was conferred by the surrender, it was 
only a right to the nearest point of the strip of land surrendered, 
whereas the defendant claims a right to go along the plaintiflfe*^ 
land up to the extreme end. 

BulweVy Q.C, and Merewether, in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the various^ 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept in repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur- 
render **used, occupied, and enjoyed," with the hereditaments 
(1) Law Rep. 6 Eq. 30. (2) 5 B. & A. 830. 
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surrendered. Beading then the surrender with reference to this 1868 
state of facts, and to the situation of the property, was it the inten- j^anoley ~ 
tion of the parties that the rii^ht to use this road should pass ? .. ^- 
The words of the surrender are to be read most strongly against 
the surrenderor, and effect is to be given, if possible, to every word. 
In this case there was no other way to which the language of the 
surrender could apply. *' Indeed, these words are as much a de- 
scription of the thing granted as if the way had been set out by its 
termini." Gale on Easements, 77, (3rd ed). Moreover, if the sur- 
renderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur* 
rendered premises. It is difficult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that eveiy load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room windows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. K then 
the intention of the parties to pass the right to use this road can 
he gathered from the deed, is there any rule of law to prevent the 
Ck)urt from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law " appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and Thomson v. 
Waterlow{l), is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been ^* appurtenant '* to the demised premises it would 
have passed. Bat there seems no reason for saying that if at some 
time it has been *^ appurtenant, " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
description if it has never been ''appurtenant," although it may 
have been " used and enjoyed therewith " continuously for hundreds 
of years ; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 
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1868 that where no rigikt of way has at any time existed, the party 



relying on these general words must make out a stronger case <m 
Tff*Mn »T> the &cts to evidenoe the intention to confer the rights than he need 
make out where the right has once existed. To say that general 
words can under no circamstances confer the right, except where a 
right has before existed, is contrary to the authorities. The law 
has been clear and well established from very early times. In 
BracUhaw y. Eyre (1), it was held that a right of common was 
extinguished by tmity of ownership of the dominant and serrient 
tenemeots, and conld not be revived again ; but that in a demise of 
the land to which, &c., with all commons ^ occupat' vel nsitat' com 
predicto messnagio," these general words amounted to ^^a good 
grant of a new common." The same law is to be found in Skwry 
y. Piggott (2), **a way or common shall be extinguished (by 
unity) because they are part of the profits of the land," per 'Whit* 
iooke, C.J. (3), and in Bro. Abr. Extinguishment et SuspencioD^ 
pi. 15, it is said that the way is not revived on a severance of die 
tenem^its, but it is *^novd chimin." So also where an easem^t 
has become extinct by unity of ownership, it will not pass upon 
a severance of the tenements unless the owner " uses language 
to shew that he intended to ereaie the easement de nofvo^ fer 
Bayley, J. in Barlow v. Rhodes. (4) And that intention may be 
shewn by the use of the words ''therewith used and enjoyed": 
James v. Phml. (5) See also Wardle v. BrocHehwnt. (6) It is 
true that in most of the cases in which the question has arisen 
there had at one time existed an easement in point of law, but if it 
be that the old right in those cases had been extinguished and 
could not be revived, and that the right conferred by the words 
''therewith used and enjoyed," was a new right, the doctrine can- 
not be restricted, as the plaintiffs contend, to those cases only. 
Such a restriction is not only inconsidtent with the principle on 
which those cases were decided, but with the decision in K(H)igdra v. 
l/tteaw (7); with the language of Holroyd, J. in Harding r. 
Wilson (8) ; and with the arguments and judgments in Barloic 

(1) Cro. Eliz. 570. (6) 4 "A, & E. 749. 

(2) Fopham, 166. (6) 29 L. J. (Q. B.) 145. 

(3) Popham, at p. 170. (7) 5 B. & A. 830. 

(4) 1 C. & M. at p. 448. (8) 2 B. & C. at p. 100. . 
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T. Rhodes (1), all of them cases in which no right had previously I9B8 
existed. See also Morris v. Edffinion. (2) As to the suggestion lawslw " 
that the -way in Kooystra v. Luoas (3), must have been a way of h^,^^^ 
neoesaityy it is strange, if it were so, that snch an answer did not 
occur either to the counsel or to the Court. But the decision did 
not proceed upon that ground, nor could it, for a lessee who has an 
access from the back-door of his house to a yard behind it cannot 
build a stable and ooach-house on the yard, and then claim a way 
of necessity for horses and carriages across his lessor's land. The 
reasoning on which that case and other cases of that class proceed 
is that the words **used or enjoyed therewith," which otherwise 
have no significance, are inserted, as they in fact are, for the very 
purpose of conveying what has no legal existence ; and this argu- 
ment is of equal force whether there has or has not been at some 
previoQB period a right which exists no longer. At the utmost the 
fact that the right once existed can only be evidence of the inten- 
tion ; that fact may be quite unknown to the parties, in which 
case it can have no weight at all ; but what really influences their 
intention is the visible material fact of an existing way constantly 
used as the mode of access to the land conveyed, and necessary for 
its most convenient enjoyment. As to the argument that if the 
defendant takes any right of way under the surrender, it is only a 
right to the nearest point of the strip of land surrendered, no such 
objection was made at the trial ; and if she] is entitled to use any 
part of the road, she is entitled to use the whole of it so &r as it 
bounds the strip surrendered to her. 

Eelly, C.K This rule must be discharged. [After stating the 
facts of the case, the Chief Baron proceeded] : — ^I do not enter into 
the question of how far this was a defined fixed road. Though it 
is qK>ken of as a hard gravelled road, it seems to have been more 
properly a track ; but at any rate it was a way along which persons 
occasionally passed from West Street to the land containing the 
buildinga The question is this ; there never having been a time, 
previously to the surrender of 1866, when the two pieces of ground 
were owned and used by different persons, so as to make it possible 

(1) 1 C. & M. 439. (2) 3 Taunt. 24. 

(3) 5 B. & A. 830. 
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1868 for a right of way in a strict seDse to exist, but the way having 
Lanoley only been used for the accommodation and at the pleasure of the 
OAjotossv. ^^^^ of ^^ properties, was a right of way, upon the severance of 
the properties by the conveyance or surrender of 1866, created or 
passed by law by virtue of general words, whidi we may take as 
being the largest and most extensive that could have been used ? 
I am of opinion that it was not The law resulting from the nume- 
rous and complicated cases to which we have been referred, is 
simply this : — When the owner of a piece of land has a right of 
way over adjacent land, so that he may maintain at any time an 
action for an obstruction, if afterwards by inheritance or purchase 
both pieces of land come to one and the same owner, the right is 
necessarily at an end, the enjoyment thenceforth being the mere 
exercise of a right of property on his own land. But if, at a later 
period the properties again fall into the ownership and possession 
of different persons, and in the conveyance of the land to which the 
way was formerly attached, the words are found *^ together with all 
ways, &C. used or enjoyed therewith ;" the efifect of these words is 
to revive the right that formerly existed, and which has been not 
extinguished, but only suspended. But since it does not appear 
here that at any antecedent time there existed a right over one 
of these pieces of land, attached to the other piece of land, the 
effect of these words cannot make or revive a right of way that 
never before existed. 

I need not examioe the authorities at length ; the effect of them 
may be correctly gathered from the judgment of the Master of the 
Bolls in Thomson v. Waterloiv (1), which relieves me from the 
necessity of considering them in detail. The learned judge there 
says, after referring to the case o{ James v. Plant (2), ** There is, 
it appears to me, a distinction between the user of a way which has 
been made by the owner of adjoining and contiguous closes, and a 
right of way which previously to unity of possession, existed from 
one close to another, and which has become merged by the fact of 
the same person having become the owner of both properties. I do 
not think that the judges in James v. Plant (2), intend to lay down 
that the words of conveyance in that case, or in the present, would 
constitute the grant of a right of way where the user had sprung 
(1) Law Rep. 6 Eq. 36. (2) 4 A. & E. 749. 
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solely from the convenienoe of the person who held both tenements, 1868 
and which convenienoe ceased to exist when the severance between langlst 
the closes took place." And the same observation applies to all hahmokb. 
the cases cited for the defendants, except the one to which I am 
about shortly to refer. Eorther on, the Master of the BoUs says : 
^' I think that this case, therefore, must depend upon the circum- 
stances, whether there was a road used before the vendor held the 
property. In other words, whether it was an old road which be* 
came merged by the unity of their possession, or whether it was 
simply a road used for their own convenience in managing the 
property." These words are precisely applicable to the present 
case. 

I will now refer to the case of KoaysiraY. Lucas (1), which was 
especially relied on by Mr. Buiwer. It certainly does not appear 
clearly from the report of that case whether any legal right of way 
existed before imity of possession, but if the facts are narrowly 
looked at, they are seen to have no resemblance to those of the 
present one. There a passage running between two houses, Nos. . 
71 and 72, Oxford Street^ led to a yard behind those and several 
adjoining houses, including Nos. 69 and 70, the houses leased to 
the plaintiff; and it does not appear whether, antecedently to the 
plaintiff's lease, that passage was not used by the inhabitants of 
these houses for the purpose of obtaining access to the back of 
their premises. The yard, however, or the greater part of it, 
appears to have been leased to another person, who had the right 
of going through the passage to all parts of the yard so occupied 
by him. Under these circumstances the plaintiff took from the 
owners of the whole property a reversionary lease of Nos. 69 
and 70, ^' as the same were then in the occupation of the plaintiff 
and one Catherine Bagerley, and as delineated on a plan, with all 
ways, passages, &c., to the premises belonging or therewith, or 
with any part thereof, used and enjoyed ;" and the plan included a 
piece of ground forming part of the yard beliind, which had not 
before belonged to either of the two houses. Subsequently to 
this lease, the lessors granted to the person through whom the 
defendants claimed, a lease of the residue of the yard. The defen- 
dants under this subsequent lease attempted to prevent the plcuntiff 

(1) 5 B. & A, 830. 



160 COUBT OP EXCHEQUEB. [L. B. 

1868 ing that the time of actual taxation might be considered as that of 

Williams " application," it was too late, for more than six months from the 

g ^' report of the committee had then elapsed. Section 3 requires the ap- 

Ganal plication to be " not later than six calendar months from the report, 

Co. cLnd not until one month after a bill of costs has been delivered.'* 

In this case, therefore, whichever be regarded as the critical period, 

that of formal application or that of actual taxation^ the section has 

not been complied with. In the one case the applicant was too 

soon ; in the other he was too late. [He was stopped.] 

W, Williams shewed cause in the first instance. First : the true 
construction of the section is that the appltcaiion must be not later 
than six months from the report, but that the acttuil taxation must 
not take place until a month after a bill of costs had been delivered, 
and in this case both these conditions were fulfilled. The six 
months need not include the one month. 

[The Court (Kelly, C.B., Martin and Bbamwell, B.B.) inti- 
mated their opinion that the application must be not later than six 
months from the report, and not until a month from the deUvery 
of a bill. They, therefore, held the plaintifiis' proceedings to have 
been informal.] 

Secondly : the validity of the certificate cannot be inquired into. 
The statute makes it conclusive. 

[Bkamwell, B. There can be no objection to the defendants' 
shewing that the taxing master had no jurisdiction, though other- 
wise the certificate would be conclusive.] 

Henry James was not called on to support the rule. 

Kellt, C.B. This rule must be made absolute. We cannot 
treat the certificate as valid, when it has been given informally. 
We should thus be conferring absolute power on the taxing officer 
of the House of Lords. To make the certificate available, it must 
be given in accordance with the act of parliament. 

Martin, B. I am of the same opinion. We must apply the 
same rule to the taxing officer as we should to an arbitrator who 
made an award without jurisdiction. There is a decision of Lord 
Chancellor Westbury, moreover, on the meaning of the words " such 
deed" in the Bankruptcy Act, 1S61 (s. 198), which supports the 
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view I take of this case. (1) The certificate to be conclusive 1868 
must be ''such certificate/' i^, one given in conformity with the ~^ wn.i.rA^ '^ 

^^^^^ 8wiS«A 

Canal i 

Bbamwell, B. The 5th section of the act which provides that Nav^tioit 
the validity of the certificate shall not be called in question in any 
Courts must mean its validity when there was authority to give it. 

Bfile abaolute. 
Attorney for plaintiffs : Wrentmore. 

Attorney for defendants : Haean^ 



LANGLEY akd Anotheb v. HAMMOND. May 6. 

Etisement — Ways •*««(?, occupied, and enjoyed^ — Surrender, Construction of, 

A lessee surrendered to his lessor, the defendant, a part of the demised premises, 
** together with all ways, &c., therewith now used, occupied, and enjoyed,** with 
a proviso that the defendant should fence off the premises surrendered from those 
still occupied hy the lessee. The premises so surrendered consisted of a strip of 
ground, forming part of a farmyard, with some farm huildings upon it, and was 
hounded on one side hy land o\vned and occupied by the defendant, and on the 
other by a hard gravelled roadway, made across that portion of the open farm- 
yard still occupied by the lessee, from a gateway in the street up to the opposite 
fence. There had always been unity of seisin and of occupation of the whole farm- 
yard, and this roadway had been made and used by former occupiers of the yard, 
and by the present lessee, for the convenience of carting heavy loads to and from 
the yard and the farm buildings. There was no eziating approach to the premises 
surrendered from the defendant's land, and a road constructed for that purpose 
Avould have to pass through the defendant's pleasure ground : — 

JIddf tliat no right to use this roadway as a means of access to the surrendered 
premises passed to the defendant. 

Per Kelly, G.B., that, by a grant of hereditaments, with all '* ways therewith 
now used, occupied, and enjoyed," those ways only pass which have at some former 
})eriod been used as of right therewith. 

Tfunnson v. Waterloto (Law Rep. 6 Eq. 36) followed. 

Tbesfass qnare clansum fregit. 

Seventh plea, claiming a right of way under a surrender made 
to the defendant by the plaintiffs' lessor before the lease to the 
plaintiffs. Issue thereon. 

(1) The decision nferred to is Ex parte Morgan (1 D. J. & S. 288 ; 32 
L. J. (Bkr.) 15> 

Vou ra. R 3 



162 COUET OF EXGHEQDEE. [L. B. 

1S68 The cause was tried before Bramwell, B., at the last spring 

LijiQLEi: assizes for Back% when the foUowiiig facts were proved: — The 
Hamconix. ^^f^iida^^tj M!r8. Haminond> was owner in fee of a house and plea- 
sure ground, situate in West Street, Great Marlow, which she 
occupied herself, and also of adjoining premises, which included a 
farmyard on which were erected various outbuildings. By inden- 
ture of lease> dated the 23rd of April, 1861, she demised these 
adjoining premises to Calvert for a term of twenty-one years, and 
Calvert, on the 8th of June, 1866, assigned the residue of his term 
to Fowler. The defendant wishing to regain possession of that 
portion of the premises which immediately adjoined her pleasure 
ground for the purpose of making a kitchen garden. Fowler, by 
deed indorsed on the original lease and dated the 5th of Novem- 
ber, 1866, surrendered to her " all the said buildings and pieces of 
ground described in the said plan drawn on the back of the within 
written indenture of lease, and therein coloured pink ; the boundary 
fences of the said hereditaments hereby surrendered adjoining to 
land and premises in the occupation of the said C. Fowler to be 
made, and during the remainder of the said term of twenty-one 
years kept in good repair by the said Sarah B. Hemimond, her 
executors or administrators, or by the person for the time being 
the owner of the house and garden adjoining, now in the occupa- 
tion of the said S. B. Hammond ; together with all ways, profits, 
commodities, and appurtenances whatsoever to the said hereby 
surrendered hereditaments and premises belonging, and therewith 
now used, occupied, and enjoyed ; ... to have and to hold in as foU, 
ample, and large a manner to all intents and purposes as the said 
C. Fowler, his executors, &c., could or might have held, occupied, 
or enjoyed the same." The portion so surrendered was a strip of 
ground forming part of the farmyard, and some of the farm build- 
ings stood upon it. It was separated from the defendant's pleasure 
ground, on the east, by a fence. The entrance to the farmyard 
was in West Street, to the north, and from the entrance gate 
straight across the open yard and terminating at the opposite 
hedge, on the south, in which there was no gateway or means of 
exit, was a hard gravelled roadway used for carting the farm 
produce into the yard and for the more convenient access to the 
buildings thereon. The surrendered strip was bounded on the west 
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by this loadway, and, before the sairender, was open to it. Up 1868 
to the date of the surrender there had always been unity of seisin j.LVi^Z 7~ 
and unity of occupation of the whole fEurmyard. 

After the surrender, Fowler, by a lease dated the 6th of Novem- 
ber, 1866, to which the defendant was an assenting party, underlet 
a portion of the demised premises, including the remainder of the 
farmyard, to the pIainti£Fs. The defendant, on being let into pos- 
sesfflon, pulled down the farm buildings on the surrendered strip, 
and conyerted it into a kitchen garden ; and, in compliance with 
the condition in the surrender, made a boundary fence alongside 
the roadway, separating the part surrendered to her &om the part 
demised to the plaintiffs ; but she claimed the right to have a 
gateway in this boundary fence, and to use the whole length of 
the roadway as an access to it. She had no other means of getting 
to the surrendered strip with a cart except by this roadway, unless 
she made a road on purpose through her private garden and plea- 
sore ground. The plaintifiig refused to allow her to use the road- 
way, and, on her insisting on using it, brought this action. 

On these facta, the learned judge directed the verdict to be 
entered for the plaintiffs, and reserved leave to the defendant to 
move to enter the verdict for her, the decision of this Court to be 
final. 

BtUwer, Q.(7., haviug obtained a rule nisi to enter the verdict for 
the defendant on the seventh plea, on the ground that the right of 
way daimed passed to the defendant by the deed of surrender of 
the 5th of November, 1866, 

D. Brawn (Keane, Q. (7., with him) shewed cause. Previously to 
the surrender by Fowler, the land surrendered and that over which 
the way is claimed were both in the possession of Fowler. At that 
time, therefore, no right of way existed, but the owner's use of 
the way was only the exercise of his ordinary rights of property. 
Therefore, if any right of way was acquired by the defendant, it 
must have been, not by^he conveyance of an existing easement 
annexed to the land surrendered, but by the creation of a new one. 
There axe no express words of grant in the surrender, and the right 
is claimed only under the general words, " all ways, &c., therewith 
used and enjoyed," on the authority of cases in which such words 

. R 2 3 
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1868 have, under certain circumstances, been held to confer on the 
Langley grantee of land a right of way which did not exist at the time of 
HAimoND ^^® conveyance. But this case is distinguishable on two grounds, 
first, that there is here no definite, well-marked road, but only a 
farmyard track ; secondly, that in all the cases relied on, with one 
exception, there had at one time existed a right of way, which had 
become merged or suspended by unity of possession, and which was 
held to revive when the properties were again separated. Both 
these distinctions, but especially the latter one, were relied on by 
the Master of the Bolls in the recent case of Thomson v. WcUer- 
low (1), where his lordship, under circumstances similar to tkose 
of the present case, held that no right of way passed ; and tliat 
case shews the limitation that is to be placed on the proposition 
laid down in Gale on Easements, pp. 76, 77 (3rd ed.), and the 
cases there cited. The only case in which general words have had 
the effect of giving to the grantee of land a right of way which 
neither existed at the time of the conveyance nor had previously 
existed, though thus suspended, is the case of Kooystra v. Lucaa (2) ; 
but m that case it appears on the facts, though it is not explicitly 
stated, that the way must have been a way of necessity ; for it was 
a way to a portion of an inclosed yard, the only access to which for 
vehicles was through the gateway between the houses. In the 
present case, however, there is no such necessity, for the piece of 
land surrendered adjoins the grounds of the defendant. But, 
again, if any right of way was conferred by the surrender, it was 
only a right to the nearest point of the strip of land surrendered, 
whereas the defendant claims a right to go along the plaintiffs' 
land up to the extreme end. 

BulweTy Q.C.y and Merewether, in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the various 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept in repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur* 
render **used, occupied, and enjoyed," with the hereditaments 
(1) Law Rep. 6 Eq. 3U. (2) 5 B. & A. 830. 
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sturendered. Beading then the surrender with reference to this 1868 
state of facts, and to the situation of the property, was it the inten- j^AitQuiY 
tion of the parties that the right to use this road should pass ? „ ^* 
The words of the surrender are to be read most strongly against 
the surrenderor, and effect is to be given, if possible, to every word. 
In this ease there was no other way to which the language of the 
surrender could apply. '' Indeed, these words are as much a de* 
scription of the thing granted as if the way had been set out by its 
termini/' Gale on Easements, 77, (3rd ed). Moreover, if the sur- 
renderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur- 
rendered premises. It is difficult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that every load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room windows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. If then 
the intention of the parties to pass the right to use this road can 
be gathered from the deed, is there any rule of law to prevent the 
Court from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law " appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and ThoniBon v. 
WcsterlotD (l)y is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been '' appurtenant " to the demised premises it would 
have passed. But there seems no reason for saying that if at some 
time it has been ** appurtenant, " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
description if it has never been "appurtenant," although it may 
have been " used and enjoyed therewith " continuously for hundreds 
of years ; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 
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1868 have, under certain circumstances, been held to confer on the 
Langley grantee of land a right of way which did not exist at the time of 
HAimoND ^^® conveyance. But this case is distinguishable on two grounds, 
first, that there is here no definite, well-marked road, but only a 
farmyard track ; secondly, that in all the cases relied on, with one 
exception, there had at one time existed a right of way, which had 
become merged or suspended by unity of possession, and which was 
held to revive when the properties were again separated. Both 
these distinctions, but especially the latter one, were relied on by 
the Master of the Bolls in the recent case of Thomson v. TFofer- 
low (1), where his lordship, under circumstances similar to those 
of the present case, held that no right of way passed ; and that 
case shews the limitation that is to be placed on the proposition 
laid down in Gale on Easements, pp. 76, 77 (3rd ed.), and the 
cases there cited. The only case in which general words have had 
the effect of giving to the grantee of land a right of way which 
neither existed at the time of the conveyance nor had previously 
existed, though thus suspended, is the case of Kooj/stra v. Lucaa (2) ; 
but in that case it appears on the facts, though it is not explicitly 
stated, that the way must have been a way of necessity ; for it was 
a way to a portion of an inclosed yard, the only access to which for 
vehicles was through the gateway between the houses. In the 
present case, however, there is no such necessity, for the piece of 
land surrendered adjoins the grounds of the defendant. But, 
again, if any right of way was conferred by the surrender, it was 
only a right to the nearest point of the strip of land surrendered, 
whereas the defendant claims a right to go along the plaintiffs' 
land up to the extreme end. 

BvJweTy Q.Ol, and Merewether, in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the various 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept in repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur- 
render **used, occupied, and enjoyed," with the hereditament? 
(1) Law Rep. 6 Eq, 36. (2) 5 B. & A. 830. 



?OIi. riL] EASTER TERM, XXXI VICT. 165 

suirendered. Beading then the surrender with reference to this 1868 
state of facts, and to the situation of the property, was it the inten- i^ASQun 
tion of the parties that the rifi^ht to use this road should pass ? ^^ ^* 
The words of the surrender are to be read most strongly against 
the sorrenderor, and effect is to be given, if possible, to every word. 
In this case there was no other way to which the language of the 
surrender could apply. ^' Indeed, these words are as much a de* 
scription of the thing granted as if the way had been set out by its 
termini." Gale on Easements, 77, (3rd ed). Moreover, if the sur- 
renderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur- 
rendered premises. It is difficult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that every load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room windows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. If then 
the intention of the parties to pass the right to use this road can 
be gathered from the deed, is there any rule of law to prevent the 
Court from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law '^ appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and Thomson v. 
Waierlow{l), is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been ** appurtenant " to the demised premises it would 
have passed. But there seems no reason for saying that if at some 
time it has been " appurtenant, " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
description if it has never been "appurtenant," although it may 
have been " used and enjoyed therewith ** continupusly for hundreds 
of years; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 
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U68 that wheie no ripht of way has at any tmie existed, the party 



relying on these general words must make ont a strcmger case on 

Tfft«m n> the &cts to eridence the intention to confer the rights than he need 

make out where the right has once existed. To say that general 

words can nnder no circumstances confer the rights except where a 

right has before existed, is contrary to the authorities. The law 

has be^i dear and well establinhed from yery early times. In 

Bradshaw y. Etfre (1), it was held that a right of common was 

extinguished by unity of ownership of the dominant and seryient 

tenements, and could not be revived again ; but that in a demise of 

the land to which, &c., with all commons " occupat' yel usitat' cum 

predicto messuagio," these general words amounted to ^^a good 

grant of a new common." The same law is to be found in Skury 

y. Piggott (2), **a way or common shall be extinguished (by 

unity) because they are part of the profits of the land,*' per l^hit- 

looke, C J. (3), and in Bro. Abr. Extinguishment et Suspencion, 

pi. 15, it is said that the way is not reviyed on a seyeranoe of tiie 

tenemaits, but it is *' novd chimin." So also where an easemait 

has become extinct by unity of ownership, it will not pass upon 

a seyerance of the tenements unless the own^ ''uses langoage 

to shew that he intended to create the easement de nofvo^ per 

Bayley, J. in Barlow y. Rhodes. (4) And that intention may be 

shewn by the use of the words ** therewith used and enjoyed ** : 

James y. Plant. (5) See also Wardle y. BroeUehurst. (6) It is 

true that in most of the cases in which the question has arisen 

there had at one time existed an easement in point of law, but if it 

be that the old right in those cases had been extinguished and 

could not be reyiyed, and that the right conferred by the word& 

^'therewith used and enjoyed," was a new right, the doctrine can-* 

not be restricted, as the plaintiffs contend, to those cases only. 

Such a restriction is not only inconsistent with the principle on 

which those cases were decided, but with the decision in Kooyttra t. 

Lueas (7); with the language of Holroyd, J. in Harding r. 

Wilson (8) ; and with the arguments and judgments in Barlow 

(1) Cro. Eliz. 570. (5) 4 A, & E. 749. 

(2) Popham, 166. (6) 29 L. J. (Q. B.) 145. 

(3) Popham, at p. 170. (7) 5 B. & A. 830. 

(4) 1 C. & M. at p. 448. (8) 2 B. & C. at p. 100. 



VOL. m.] EASTEB TERM, XXXT VICT. 167 

T. Bhodes (1), all of them cases in which no right had previously iMs 
existed. See also Morris v. Edginton. (2) As to the suggestion i^Asssxt ' 
that the imy in Kooystra v. Lueas (3), must have been a way of HAimoro 
necessity^ it is strange, if it were so, that such an answer did not 
occur eith^ to the counsel or to the Court But the decision did 
not proceed upon that ground, nor could it^ for a lessee who has an 
access from the back-door of his house to a yard behind it cannot 
build a stable and coach-house on the yard, and then claim a way 
of necessity for horses and carriages across his lessor's land. The 
reasoning on which that case and other cases of that class proceed 
is that the words "used or enjoyed therewith,** which otherwise 
have no significance, are inserted, as they in fact are, for the very 
purpose of conveying what has no legal existence ; and this argu- 
ment is of equal force whether there has or has not been at some 
previous period a right which exists no longer. At the utmost the 
fact that the right once existed can only be evidence of the inten- 
tion ; that fact may be quite unknown to the parties, in which 
case it can have no weight at all ; but what re£Jly influences their 
intention is the visible material &ct of an existing way constantly 
used as the mode of access to the land conveyed, and necessary for 
its most convenient enjoyment. As to the argument that if the 
defendant takes any right of way under the surrender, it is only a 
right to the nearest point of the strip of land surrendered, no such 
objection was made at the trial ; and if she] is entitled to use any 
part of the road, she is entitled to use the whole of it so fiur as it 
botmds the strip surrendered to her. 

Kellt, C.K This rule must be discharged. [After stating the 
facts of the case, the Chief Baron proceeded] : — ^I do not enter into 
the question of how far this was a defined fixed road. Though it 
is ^ken of as a hard gravelled road, it seems to have been more 
properly a track ; but at any rate it was a way along which persons 
occasionally passed fix>m West Street to the land containing the 
building& The question is this ; there never having been a time^ 
previously to the surrender of 1866, when the two pieces of ground 
were owned and used by different persons, so as to make it possible 

(1) 1 C. & M. 439. (2) 3 Taunt. 24. 

(3) 5 B. & A. 830. 
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1868 WILLIAMS and Others h, THE SWANSEA CANAL NAVIGATION 

^ay 8. COMPANY and Others. 

Costs-^Costs of Opposing Private Bill in Parliament^- Time for Applioatian to 
Tax^Taxing Master's Certificate— 2& <fe 29 Vict, c. 27, «. 3 <fc 6. 

By 8. 1 of 28 & 29 Vict. c< 27^ the petitioners against a private bill in Parliament 
are in certain cases entitled to recover costs against the promoters by the report of 
the committee. The third section enacts that *'on application made to the taxing 
officer of the house by such petitioners, not later than six calendar months after 
the report of such committee, and not until one month after a bill of such costs 
shall have been delivered to the party chargeable therewith,*' the taxing ofiBcer 
shall examine and tax such costs : — 

Heldf that the one month to elapse after delivery of the bill of costs is a month 
previous to the application to tax, and that therefore an application made not 
later than six months from the report, but before one month from the delivery of 
a bill of costs, was informal, although more than one month elapsed between the 
delivery of the bill and actual taxation. 

By s. 3, the taxing master's certificate is made conclusive evidence of the amount 
due and of the title of the party therein named to recover the same ; and by s. 5, 
** the validity of such certificate shall not be questioned in any court:" — 

Hdd^ that these provisions apply only to certificates granted in accordance with 
the terms of the statute, and that the validity of a certificate based on an informal 
taxation might be questioned. 

BuLE, calling on the plaintiffs to shew cause why a certain 
declaration and a certificate of the taxing master of the House of 
Lords, filed by the plaintiffs, should not be taken off the file, and 
why the judgment signed thereon should not be set aside. 

The plaintiffs were, in the session of 1866, petitioners before a 
committee of the House of Lords against a railway bill promoted 
by the defendants. By the report of the committee made April 19, 
lb66, the promoters were under 28 & 29 Vict. e. 27, s. 1, ordered 
to pay the costs of the petitioners incurred by them in relation to 
the bill. No specific sum was fixed by the committee. 

The 28 & 29 Vict. c. 27, after providing for payment (s. 1) to 
petitioners against and (s. 2) to promoters of private bills, of their 
costs, to be taxed by the taxing ofiicer of the House as thereinafter 
mentioned, enacts (s. 8), that '^ on application made to the taxing 
ofiScer of the House by such promoters or petitioners, not later 
than six calendar months after the report of such committee^ and^ 
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in cases where no sum shall have been named by the committee, 1868 
with the consent of the parties aflTected, not until one month Willumb^ 
after a bill of such costs shall have been delivered to the party Swansea 

char&:eable therewith . . . the taxing ofScer shall examine and ^^ Cahal 

^ . Natigation 

tax such costs, and shall deliver to the parties affected, on appli- Co. 

cation, a certificate signed by himself expressing the amount 
of such costs and such certificate shall be conclusive evi- 
dence as well of the amount of the demand as of the title of the 
party therein named to recover the same from the party therein 
stated to be liable to the payment thereof." Section 5 enacts that 
the party entitled to such taxed costs may demand the whole 
amount so certified from one or more of the persons liable to the 
payment thereof, and in case of non-payment thereof on demand, 
may recover the same by action of debt, and, " in such action it 
shall be sufficient for the plaintiff to declare that the defendant is 
indebted to him in the sum mentioned in the said certificate, and 
the said plaintiff shall, upon filing the said declaration together with 
the said certificate, and an affidavit of demand as aforesaid, be at 
liberty to sign judgment as for want of a plea by nil dicit, and 
take out execution for the said sum so mentioned in the said certi- 
ficate, together with the costs of the said action, according to due 
course of law ; provided always that the validity of such certificate 
shall not be called in question in any court." 

On the 8th of October, 1866, the plaintiffs made an application 
to the taxing master under s. 3. On the 10th they delivered a 
bill of costs to the promoters. On November 16, notice of taxation 
was given, and the costs were taxed, and a certificate given on the 
80th. That certificate proved to be informal, and the plaintiffs, 
after the lapse of a considerable time, obtained another from the 
taxing master. Without issuing a writ they then filed a declaration 
under s. 5, together with the formal certificate, and an affidavit of 
demand, and on these signed judgment by nil dicit on the 16th of 
April last. 

Henry James moved for a rule in the terms above mentioned, 
on the ground (amongst others) that the taxing master had no 
power to give the certificate, inasmuch as tlie application to tax had 
been made before any bill of costs had been delivered. Or, assum- 
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1868 ing that the time of actual taxation might be considered as that of 

WiLLTAus " application," it was too late, for more than six months from the 

g *• report of the committee had then elapsed. Section 3 requires the ap- 

Cakal plication to be " not later than six calendar months from the report, 

Co. and not until one month after a bill of costs has been delivered." 

In this case, therefore, whichever be regarded as the critical period, 

that of formal application or that of actual ta(cati<m, the section has 

not been complied with. In the one case the applicant was too 

soon ; in the other he was too late, [He was stopped.] 

W. Williams shewed cause in the first instance. First : the true 
construction of the section is that the application must be not later 
than six months from the report, but that the actual tojxaiion must 
not take place until a month after a bill of costs had been delivered, 
and in this case both these conditions were fulfilled. The six 
months need not include the one month. 

[The Court (Kelly, C.B., Martin and Bramwkll, B.B.) inti- 
mated their opinion that the application must be not later than six 
months from the report, and not until a month from the delivery 
of a bill. They, therefore, held the plaintifis' proceedings to have 
been informal.] 

Secondly : the validity of the certificate cannot be inquired inta 
The statute makes it conclusive. 

[Bramwell, B. There can be no objection to the defendants' 
shewing that the taxing master had no jurisdiction, though other- 
wise the certificate would be conclusive.] 

Henry James was not called on to support the rule. 

Eellt, C.B. This rule must be made absolute. We cannot 
treat the certificate as valid, when it has been given informally. 
We should thus be conferring absolute power on the taxing officer 
of the House of Lords. To make the certificate available, it must 
be given in accordance with the act of parliament. 

Martin, B. I am of the same opinion. We must apply the 
same rule to the taxing officer as we should to an arbitrator who 
made an award without jurisdiction. There is a decision of Lord 
Chancellor Westbury, moreover, on the meaning of the words " such 
deed" in the Bankruptcy Act, IS61 (s. 198), which supports the 
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view I take of this case. (1) The certificate to be conclusive 1868 
must be **8uch certificate," t a, one given in conformity with the ~'WmuAm~^ 

Canal i 

Bbamwell, B. The 5th section of the act which provides that Nav^tioit 
the validity of the certificate shall not be called in question in any 
Courts must mean its validity when there was authority to give it. 

Bfile abaolute. 
Attorney for plaintiffs : Wrenimare. 

Attorney for defendants : Haeon. 



LANGLEY and Akotheb v. HAMMOND. May 6. 

Eiisement — Ways *^U8ed, occupied, and enjoyed^ — Surrender, Construction of. 

A lessee surrendered to his lessor, the defendant, a part of the demised premises, 
"together with all ways, &c., therewith now used, occupied, and enjoyed," with 
a proviso that the defendant should fence off the premises surrendered from those 
still occupied hy the lessee. The premises so surrendered consisted of a strip of 
i^und, forming part of a &rmyard, with some farm huildings upon it, and was 
bounded on one side hy land owned and occupied by the defendant, and on the 
other by a hard gravelled roadway, made across that portion of the open farm- 
yard still occupied by the lessee, from a gateway in the street up to the opposite 
fence. There had always been unity of seisin and of occupation of the whole farm- 
yard, and this roadway had been made and used by former occupiers of the yard, 
and by the present lessee, for the convenience of carting heavy loads to and from 
the yard and the farm buildings. There was no existing approach to the premises 
surrendered from the defendant's land, and a road constructed for that purpose 
would have to pass through the defendant's pleasure ground : — 

Edd, that no right to use this roadway as a means of access to the surrendered 
premises passed to the defendant 

Per Kelly, G.B., that, by a grant of hereditaments, with all "ways therewith 
now used, occupied, and enjoyed," those ways only pass which have at some former 
period been used as of right therewith. 

Thotnson v. Waterlaw (Law Rep. 6 Eq. 36) followed. 

Trespass quare clausum fregit. 

Seventh plea, claiming a right of way under a surrender made 
to the defendant by the plaintiffs' lessor before the lease to the 
plaintiffs. Issue thereon. 

(1) The decision nferred to is Ex parU M&rgan (1 D. J. & S. 288 ; 32 
L. J. (Bkr.) 15> 
Vol.. III. R 3 
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1868 The cause was tried before Bramwell, B., at the last spring 

Lamolbi: ~ assizes for Back% when the folio wing facts were proved: — The 
Hamcoivd defendant, Mrs. Hammond, was owner in fee of a house and plear 
sure ground, situate in West Street, Great Marlow, which she 
occupied herself, and eiso of adjoining premises, which included a 
farmyard on which were erected various outbuildings. By inden- 
ture of lease, dated the 23rd of April, 1861, she demised these 
adjoining premises to Calvert for a term of twenty-one years, and 
Calvert, on the 8th of June, 1866, assigned the residue of his term 
to Fowler. The defendant wishing to regain possession of that 
portion of the premises which immediately adjoined her pleasure 
ground for the purpose of making a kitchen garden. Fowler, by 
deed indorsed on the original lease and dated the 5th of Novem* 
ber, 1866, surrendered to her " all the said buildings and pieces of 
ground described in the said plan drawn on the back of the within 
written indenture of lease, and therein coloured pink ; the boundary 
fences of the said hereditaments hereby surrendered adjoining to 
land and premises in the occupation of the said C. Fowler to be 
made, and during the remainder of the said term of twenty-one 
years kept in good repair by the said Sarah B. Hemimond, her 
executors or administrators, or by the person for the time being 
the owner of the house and garden adjoining, now in the occupa- 
tion of the said S. B. Hammond ; together with aU ways, profits, 
commodities, and appurtenances whatsoever to the said hereby 
surrendered hereditaments and premises belonging, and iherewUh 
now usedy occupied, and enjoyed ; ... to have and to hold in as foil, 
ample, and large a manner to all intents and purposes as the said 
C. Fqwler, his executors, &c., could or might have held, occupied, 
or enjoyed the same." The portion so surrendered was a strip of 
ground forming part of the farmyard, and some of the farm build- 
ings stood upon it. It was separated from the defendant's pleasure 
ground, on the east, by a fence. The entrance to the farmyard 
was in West Street, to the north, and from the entrance gate 
straight across the open yard and terminating at the opposite 
hedge, on the south, in which there was no gateway or means of 
exit, was a hard gravelled roadway used for carting the farm 
produce into the yard and for the more convenient access to the 
buildings thereon. The surrendered strip was bounded on the west 



«. 
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by this loadway, and, before the sarrender^ was open to it. Up 1868 
to the date of the surrender there had always been unity of seisin T.Awny.» v 
and unity of occupation of the whole fetrmyard. 

After the surrender, Fowler, by a lease dated the 6th of Novem- 
ber, 1866, to which the defendant was an assenting party, underlet 
a portion of the demised premises, indudiug the remainder of the 
farmyard, to the plaintiffs. The defendant^ on being let into pos- 
session, pulled down the farm buildings on the surrendered strip, 
and conyerted it into a kitchen garden ; and, in compliance with 
the condition in the surrender, made a boundary fence alongside 
the roadway, separating the part surrendered to her &om the part 
demised to the plaintiffs ; but she daimed the right to have a 
gateway in ibis boundary fence, and to use the whole length of 
the roadway as an access to it. She had no other means of getting 
to the surrendered strip with a cart except by this roadway, unless 
die made a road on purpose through her private garden and plea- 
sure ground. The plaintifGs refused to allow her to use the road- 
way, and, on her insisting on using it, brought this action. 

On these tacta, the learned judge directed the verdict to be 
entered for the plaintiffs, and reserved leave to the defendant to 
move to enter the verdict for her, the decision of this Court to be 
final. 

BulweTy Q.(7., having obtained a rule nisi to enter the verdict for 
the defendant on the seventh plea, on the ground that the right of 
ivay claimed passed to the defendant by the deed of surrender of 
the 5th of November, 1866, 

D. Brown {KeanSy Q.O.y with him) shewed cause. Previously to 

the surrender by Fowler, the land surrendered and that over which 

the way is claimed were both in the possession of Fowler. At that 

time, therefore, no right of way existed, but the owner's use of 

the way was only the exercise of hia ordinary rights of property. 

Therefore, if any right of way was acquired by the defendant, it 

must have been, not by*the conveyance of an existing easement 

annexed to the land surrendered, but by the creation of a new one. 

There are no express words of grant in the surrender, and the right 

is claimed only under the general words, " all ways, &c., therewith 

used and enjoyed," on the authority of cases in which such words 

. R 2 3 
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1868 have, under certain circumstances, been held to confer on the 

Langlev grantee of land a right of way which did not exist at the time of 

HumoND *^® conveyance. But this case is distinguishable on two grounds, 

first, that there is here no definite, well-marked road, but only a 

farmyard track ; secondly, that in all the cases relied on, with one 

exception, there had at one time existed a right of way, which had 

become merged or suspended by unity of possession, and which was 

held to revive when the properties were again separated. Both 

these distinctions, but especially the latter one, were relied on by 

the Master of the Kolls in the recent case of Thomson v. IFofer- 

low (1), where his lordship, under circumstances similar to those 

of the present case, held that no right of way passed ; and that 

case shews the limitation that is to be placed on the proposition 

laid down in Gale on Easements, pp. 76, 77 (3rd ed.), and the 

cases there cited. The only case in which general words have had 

ihe effect of giving to the grantee of land a right of way which 

neither existed at the time of the conveyance nor had previously 

existed, though thus suspended, is the case of Kooydra v. Lueaa (2) ; 

but m that case it appears on the facts, though it is not explicitly 

stated, that the way must have been a way of necessity ; for it was 

a way to a portion of an inclosed yard, the only access to which for 

vehicles was through the gateway between the houses. In the 

present case, however, there is no such necessity, for the piece of 

land surrendered adjoins the grounds of the defendant. But, 

again, if any right of way was conferred by the surrender, it was 

only a right to the nearest point of the strip of land surrendered, 

whereas the defendant claims a right to go along the plaintiffs' 

land up to the extreme end. 

Bulwer, Q.G., and Meretvether, in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the various 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept in repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur- 
render **used, occupied, and enjoyed," with the hereditaments 
(1) Law Rep. 6 Eq, 3U. (2) 5 B. & A. 830. 
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sairendered. Beading then the surrender with reference to this 186$ 
state of facts, and to the situation of the property, was it the inten- lamquct 
tion of the parties that the right to use this road should pass ? ,^ ^' 
The words of the surrender are to be read most strongly agaiust 
the surrenderor, and effect is to be given, if possible, to every word. 
In this case there was no other way to which the language of the 
surrender could apply. *' Indeed, these words are as much a de* 
scription of the thing granted as if the way had been set out by its 
termini." Glale on Easements, 77, (3rd ed). Moreover, if the sur- 
Tenderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur- 
rendered premises. It is difScult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that every load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room >vindows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. J£ then 
the intention of the parties to pass the right to use this road can 
be gathered from the deed, is there any rule of law to prevent the 
Court from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law '' appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and Thomson v. 
Waierhw(l), is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been '' appurtenant " to the demised premises it would 
have passed. But there seems no reason for saying that if at some 
time it has been *' appurtenant, " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
<Iescription if it has never been '^ appurtenant," although it may 
have been '^ used and enjoyed therewith " continuously for hundreds 
of years ; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 
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1M8 that wheie no right of way has at any time existed, the party 



relying on these general words must make ont a stronger case on 
jjj^j^jjj^ the &cts to eyidence the intention to confer the right, than he need 
make out where the right has once existed. To say that general 
words can nnder no circnmstances confer the right, except wh^ie a 
rigkt has before existed, is contrary to the anthorities. The law 
has been dear and well established from very early times. In 
Bradshaw y. Eyre (1), it was held that a right of common was 
extingnished by imity of ownership of the dominant and serrient 
tenements, and could not be revived again ; but that in a demise of 
the land to winch, &c., with all commons ^ occupat' vel usitat' com 
predicto messuagio,'' these general words amounted to '^a good 
grant of a new common." The same law is to be found in Shwry 
V. Piffffott (2), «a way or common shaU be extinguished (by 
unity) because they are part of the profits of the land,** per Whit* 
locke, C.J. (3), and in Bro. Abr. Extinguishment et Suspencion, 
pi. 15, it is said that the way is not revived on a severance of the 
tenements, but it is **novd chimin.'* So also where an easem^it 
has become extinct by unity of ownership, it will not pass upon 
a severance of the tenements unless tiie own^ '^uses languid 
to shew that he intended to ereaie the easement de nofvo^^ per 
Bayley, J. in Barlow v. Ekodes. (4) And that intention may be 
shewn by the use of the words *' therewith used and enjoyed " : 
Jamee v. Plant. (5) See also WardU v. BroeMehurst. (6) It is 
true that in most of the cases in which the question has maea 
there had at one time existed an easement in point of law, but if it 
be that the old right in those cases had been extinguished and 
could not be revived, and that the right conferred by the words 
'' flieiewith used and enjoyed," was a new right, the doctrine can- 
not be restricted, as the plaintiffs contend, to those cases only. 
Such a restriction is not only inconsistent with the principle on 
which those cases were decided, but with the decision in Kootpira v. 
Luca» (7); with the language of Holroyd, J. in Harding v. 
Wilson (8) ; and with the arguments and judgments in Barlow 

(1) Cro. EUz. 570. (5) 4 A. & E. 749. 

(2) Popham, 166. (6) 29 L. J. (Q. B.) 145. 

(3) Popham, at p. 170. (7) 6 B. & A. 830. 

(4) 1 C. & M. at p. 448. (8) 2 B. & C. at p. 100. 
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T. Bhodes (1), all of them cases in ^c^hich no right had previously T9tfd 
existed. See also MorrtB v. Edginton. (2) As to the suggestion lakqlct 
that the way in Koaystra t. Lueas (3), must have been a way of h^^^j^ 
necessity, it is strange, if it were so, that such an answer did not 
occur either to the counsel or to the Court. But the decision did 
not proceed upon that ground, nor could it, for a lessee who has an 
access from the back-door of his house to a yard behind it cannot 
build a stable and coach-house on the yard, and then claim a way 
of necessity for horses and carriages across his lessor's land. The 
reasoning on which that case and other cases of that class proceed 
is that the words "used or enjoyed therewith,'* which otherwise 
have no significance, are inserted, as they in fact are, for the very 
purpose of conveying what has no legal existence ; and this argu- 
ment is of equal force whether there has or has not been at some 
previoas period a right which exists no longer. At the utmost the 
fact that the right once existed can only be evidence of the inten- 
tion ; that fact may be quite unknown to the parties, in which 
case it can have no weight at all ; but what really influences their 
intention is the visible material fact of an existing way constantly 
used as the mode of access to the land conveyed, and necessary for 
its most convenient enjoyment As to the argument that if the 
defendant takes any right of way under the surrender, it is only a 
right to the nearest point of the strip of land surrendered, no such 
objection was made at the trial ; and if she] is entitled to use any 
part of the road, she is entitled to use the whole of it so &r as it 
bounds the strip surrendered to her. 

Kelly, CB. This rule must be dischai^ed. [After stating the 
facts of the case, the Chief Baron proceeded] : — ^I do not enter into 
the question of how far this was a defined fixed road. Though it 
is spoken of as a hard gravelled road, it seems to have been more 
properly a track ; but at any rate it was a way along which persons 
occasionally passed from West Street to the land containing the 
buildinga The question is this ; there never having been a time, 
previously to the surrender of 1866, when the two pieces of ground 
were owned and used by different persons, so as to make it possible 

(1) 1 C. & M. 439. (2) 3 Taunt. 24. 

(3) 5 B. & A. 830. 
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1868 for a right of way in a strict sense to exist, but the way haviug 
Jjasqley only been used for the accommodation and at the pleasure of the 
Hajoiond. owner of both properties, was a right of way, upon the severance of 
the properties by the conveyance or surrender of 1866, created or 
passed by law by virtue of general words, which we may take as 
being the largest and most extensive that could have been used? 
I am of opinion that it was not. The law resulting from the nume- 
rous and complicated cases to which we have been referred, is 
simply this : — When the owner of a piece of land has a right of 
way over adjacent land, so that he may maintain at any time an 
action for an obstruction, if afterwards by inheritance or purchase 
both pieoes of land come to one and the same owner, the right is 
necessarily at an end, the enjoyment thenceforth being the mere 
exercise of a right of property on his own land. But if, at a later 
period the properties again fall into the ownership and possession 
of di£ferent persons, and in the conveyance of the land to which the 
way was formerly attached, the words are found ** together with all 
ways, &c used or enjoyed therewith ;" the effect of these words is 
to revive the right that formerly existed, and which has been not 
extinguished, but only suspended. But since it does not appear 
here that at any antecedent time there existed a right over one 
of these pieces of land, attached to the other piece of land, the 
effect of these words cannot make or revive a right of way that 
never before existed. 

I need not examine the authorities at length ; the effect of them 
may be correctly gathered from the judgment of the Master of the 
Rolls in Thomson v. Waterlow (1), which relieves me from the 
necessity of considering them in detail. The learned judge there 
says, after referring to the case oi James v. Plant (2), " There is, 
it appears to me, a distinction between the user of a way which has 
been made by the owner of adjoining and contiguous closes, and a 
right of way which previously to unity of possession, existed from 
one close to another, and which has become merged by the fact of 
the same person having become the owner of both properties. I do 
not think that the judges in Jam^es v. Plant (2), intend to lay down 
that the words of conveyance in that case, or in the present, would 
constitute the grant of a right of way where the user had sprung 

(1) Law Rep. 6 Eq. 36. (2) 4 A. & E. 740. 
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solely from the conTenience of the person who held both tenements, 1868 
and which convenience ceased to exist when the severance between laxglxt 
the closes took place." And the same observation applies to all hamkokd. 
the cases cited for the defendants, except the one to which I am 
abont shortly to refer. Farther on, the Master of the Bolls says : 
** I think that this case, therefore, must depend upon the circum- 
stances, whether there was a road used before the vendor held the 
property. In other words, whether it was an old road which be- 
came merged by the unity of their possession, or whether it was 
simply a road used for their own convenience in managing the 
property." These words are precisely applicable to the present 



I will now refer to the case of Kooydrar. Lucaa (1), which was 
especially relied on by Mr. Buiwer. It certainly does not appear 
clearly from the report of that case whether any legal right of way 
existed before um'ty of possession, but if the facts are narrowly 
looked at, they are seen to have no resemblance to those of the 
present one. There a passage running between two houses, Nos. 
71 and 72, Oxford Street^ led to a yard behind those and several 
adjoining houses, including Nos. 69 and 70, the houses leased to 
the plaintiff; and it does not appear whether, antecedently to the 
plaintiff's lease, that passage was not used by the inhabitants of 
these houses for the purpose of obtaining access to the back of 
their premises. The yard, however, or the greater part of it» 
appears to have been leased to another person, who had the right 
of going through the passage to all parts of the yard so occupied 
by him. Under these circumstances the plaintiff took from the 
owners of the whole property a reversionary lease of Nos. 69 
and 70, '' as the same were then in the occupation of the plaintiff 
and one Catherine Bagerley, and as delineated on a plan, with all 
ways, passages, &c., to the premises belonging or therewith, or 
with any part thereof, used and enjoyed ;" and the plan included a 
piece of ground forming part of the yard beliind, which had not 
before belonged to either of the two houses. Subsequently to 
this lease, the lessors granted to the person through whom the 
defendants claimed, a lease of the residue of the yard. The defen- 
dants under this subsequent lease attempted to prevent the plaintiff 

(1) 5 B. & A, 830. 
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1868 ing that the time of actual taxation might be considered as that of 

Williams" " application," it was too late, for more than six months from the 

g ^' report of the committee had then elapsed. Section 3 requires the ap- 

Caxal plication to be " not later than six calendar months from the report, 

Ck). and not until one month after a bill of costs has been delivered." 

In this case, therefore, whichever be regarded as the critical period, 

that of formal application or that of custual taxation, the section has 

not been complied with. In the one case the applicant was too 

soon ; in the other he was too late. [He was stopped.] 

TT. Williams shewed cause in the first instance. First : the true 
construction of the section is that the application must be not later 
than six months from the report, but that the actual taaatian must 
not take place until a month after a bill of costs had been delivered, 
and in this case both these conditions were fulfilled. The six 
months need not include the one month. 

[The Court (Kelly, C.B., Martin and Brabtwell, B.B.) inti- 
mated their opinion that the application must be not later than six 
months &om the report, and not until a month from the delivery 
of a bill. They, therefore, held the plaintifis' proceedings to have 
been informal.] 

Secondly : the validity of the certificate cannot be inquired inta 
The statute makes it conclusive. 

[Bramwell, B. There can be no objection to the defendants' 
shewing that the taxing master had no jurisdiction, though other- 
wise the certificate would be conclusive.] 
Henry James was not called on to support the rule. 

Eellt, C.B. This rule must be made absolute. We cannot 
treat the certificate as valid, when it has been given informally. 
We should thus be conferring absolute power on the taxing officer 
of the House of Lords. To make the certificate available, it must 
be given in accordance with the act of parliament. 

Martin, B. I am of the same opinion. We must apply the 
same rule to the taxing officer as we should to an arbitrator who 
made an award without jurisdiction. There is a decision of Lord 
Chancellor Westbury, moreover, on the meaning of the words " such 
deed " in the Bankruptcy Act, 1S61 (s. 198), which supports the 
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view I take of this case. (I) The certificate to be conclusive 1868 
must be "such certificate," tA, one given in oonfonnity with the ~^^^^~' 

Canal i 

Bramwell, B. The 5th section of the act which prorides that Nav^tioic 
the yalidity of the certificate shall not be called in question in any 
Courts must mean its yalidity when there was authority to give it. 

BvJe absolute. 
Attorney for plaintiffs : Wrenimore. 

Attorney for defendants : Haeon. 



LANGLEY asd Anotheb v. HAMMOND. May 6. 

Etisement — Ways ^used^ occupied, and enjoyed" — Surrender, Constrttction of, 

A lesaee surrendered to his lessor, the defendant, a part of the demised premises, 
*' together with all ways, &c., therewith now used, occupied, and enjoyed," with 
a proviso that the defendant should fence off the premises snrrendered from those 
still occupied hy the lessee. The premises so surrendered consisted of a strip of 
.qroundy forming part of a farmyard, with some farm huildings upon it, and was 
boimded on one side hy land owned and occupied by the defendant, and on the 
other by a hard gravelled roadway, made across that portion of the open farm- 
yard still occupied by the lessee, from a gateway in the street up to the opposite 
fence. There had always been unity of seisin and of occupation of the whole farm- 
yard, and this roadway had been made and used by former occupiers of the yard, 
:\nd by the present lessee, for the convenience of carting heavy loads to and from 
the yard and the farm buildings. There was no existing approach to the premises 
surrendered from the defendant's land, and a road constructed for that purpose 
Avould have to pass through the defendant's pleasure ground : — 

Held, that no right to use this roadway as a means of access to the surrendered 
premises passed to the defendant. 

Per Kelly, C.B., that, by a grant of hereditaments, with all "ways therewith 
now nsed, occupied, and enjoyed," those ways only pass which have at some former 
period been used as of right therewith. 

^fhatMon V. Waterlow (Law Rep. 6 Eq. 36) followed. 

Tbespass quare clausum fregit. 

Seventh plea» claiming a right of way under a surrender made 
to the defendant by the plaintiffs' lessor before the lease to the 
plaintiffs. Issue thereon. 

(1) The decision referred to is Ex parU Morgan (1 D. J. & S. 288 ; 32 , 
U J. (Bkr.) 16). 

Vol. m. R 3 
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1868 The cause was tried before Bramwell, B., at the last spring 

^Lahqlei ~ assizes for Backs, when the following fisMJts were proved : — ^The 
HAnfOND defendant, Mrs. Hammond, was owner in fee of a house and plea- 
sure ground, situate in West Street, Great Marlow, which she 
occupied herself, and also of adjoining premises, which included a 
farmyard on which were erected various outbuildings. By inden- 
ture of lease, dated the 23rd of April, 1861, she demised these 
adjoining premises to Calvert for a term of twenty-one years, and 
Calvert, on the 8th of June, 1866, assigned the residue of his term 
to Fowler. The defendant wishing to regain possession of that 
portion of the premises which immediately adjoined her pleasure 
ground for the purpose of making a kitchen garden, Fowler, by 
deed indorsed on the original lease and dated the 5th of Novem- 
ber, 1866, surrendered to her " all the said buildings and pieces of 
ground described in the said plan drawn on the back of the within 
written indenture of lease, and therein coloured pink ; the boundary 
fences of the said hereditaments hereby surrendered adjoining to 
land and premises in the occupation of the said C. Fowler to be 
made, and during the remainder of the said term of twenty-one 
years kept in good repair by the said Sarah B. Hammond, her 
executors or administrators, or by the person for the time being 
the owner of the house and garden adjoining, now in the occupa- 
tion of the said S. B. Hammond ; together with aU foayB, profits, 
commodities, and appurtenances whatsoever to the said hereby 
surrendered hereditaments and premises belonging, and iheremth 
now used, occupied, and enjoyed; ... to have and to hold in as full, 
ample, and large a manner to all intents and purposes as the said 
C. Fqwler, his executors, &c., could or might have held, occupied, 
or enjoyed the same." The portion so surrendered was a strip of 
ground forming part of the farmyard, and some of the farm build- 
ings stood upon it. It was separated from the defendant's pleasure 
ground, on the east, by a fence. The entrance to the farmyard 
was in West Street, to the north, and from the entrance gate 
straight across the open yard and terminating at the opposite 
hedge, on the south, in which there was no gateway or means of 
exit, was a hard gravelled roadway used for carting the farm 
produce into the yard and for the more convenient access to the 
buildings thereon. The surrendered strip was bounded on the west 
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by this loadway, and, before the surrexidery was open to it. Up 1868 
to the date of the surrender there had always been unity of seisin tAsosjinr^ 
and unity of oecupation of the whole fitrmyard. vrt^^mw^ 

After the surrender, Fowler, by a lease dated the 6th of Novem- 
ber, 1866, to which the defendant was an assenting party, underlet 
a portion of the demised premises, including the remainder of the 
farmyard, to the plaintiffs. The defendant^ on being let into pos- 
session, pulled down the farm buildings on the surrendered strip, 
and conyerted it into a Idtchen garden ; and, in compliance with 
tibe condition in the surrender, made a boundary fence alongside 
the roadway, separating the part surrendered to her fscm the part 
demised to the plaintiffs ; but she claimed the right to have a 
gateway in this boundary fence, and to use the whole length of 
the roadway as an access to it. She had no other means of getting 
to the surrendered strip with a cart except by this roadway, unless 
ette made a road on purpose through her private garden and plea- 
sure ground. The plaintiffs refused to allow her to use the road- 
way, and, on her insisting on using it, brought this action. 

On these facts, the learned judge directed the verdict to be 
entered for the plaintiffs, and reserved leave to the defendant to 
move to enter the verdict for her, the decision of this Coxat to be 
final. 

Buhver, Q.C, having obtained a rule nisi to enter the verdict for 
the defendant on the seventh plea, on the ground that the right of 
^ay claimed passed to the defendant by the deed of surrender of 
the 5th of November, 1866, 

B. Brown (Keane, Q. (7., with him) shewed cause. Previously to 
the surrender by Fowler, the land surrendered and that over which 
the way is claimed were both in the possession of Fowler. At that 
^me^ therefore, no right of way ^sted, but the owner's use of 
the way was only the exercise of his ordinary rights of property. 
Therefore^ if any right of way was acquired by the defendant, it 
must have been, not bythe conveyance of an existing easement 
annexed to the land surrendered, but by the creation of a new one. 
There axe no express words of giant in the surrender, and the right 
is claimed only under the general words, " all ways, d^c, therewith 
used and enjoyed," on the authority of cases in which such words 

. R 2 3 
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1868 have, under certain circnmstances, been held to confer on the 

Lanqley grantee of land a right of way which did not exist at the time of 

HumoND *^® conveyance. But this case is distinguishable on two grounds, 

first, that there is here no definite, well-marked road, but only a 

farmyard track ; secondly, that in all the cases relied on, with one 

exception, there had at one time existed a right of way, which had 

become merged or suspended by unity of possession, and which was 

held to revive when the properties were again separated. Both 

these distinctions, but especially the latter one, were relied on by 

the Master of the Bolls in the recent case of Thomson v. Waier- 

low (1), where his lordship, under circumstances similar to those 

of the present case, held that no right of way passed ; and that 

case shews the limitation that is to be placed on the proposition 

laid down in Gale on Easements, pp- 76, 77 (3rd ed.), and the 

cases there cited. The only case in which general words haye had 

the effect of giving to the grantee of land a right of way which 

neither existed at the time of the conveyance nor had previously 

existed, though thus suspended, is the case of Kooydra v. Lueaa (2) ; 

but in that case it appears on the facts, though it is not explicitly 

stated, that the way must have been a way of necessity ; for it was 

a way to a portion of an inclosed yard, the only access to which for 

vehicles was through the gateway between the houses. In the 

present case, however, there is no such necessity, for the piece of 

land surrendered adjoins the grounds of the defendant. But, 

again, if any right of way was conferred by the surrender, it was 

only a right to the nearest point of the strip of land surrendered, 

whereas the defendant claims a right to go along the plaintiffs' 

land up to the extreme end. 

Bulwer, Q.C., and Merewdher, in support of the rule. It is clear 
upon the evidence that a roadway did in fact exist at the date of 
the surrender, and had existed as long as the witnesses could 
remember, as the road by which carts approached the various 
buildings in the farmyard, including those on the portion sur- 
rendered to the defendant, and was kept in repair for that purpose, 
and it was not the less a road by reason of its not being fenced on 
either side. It is clear also that it was at the date of the sur- 
i-ender "used, occupied, and enjoyed," with the hereditaments 
(1) Law Bep. 6 Eq, 3(>. (2) 5 B. «; A. 830. 
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surrendered. Beading then the Borrender with reference to this 1868 
state of facts, and to the situation of the property, was it the inten- laiioliy 
tion of the parties that the ri£:ht to use this road should pass ? ,, ^- 
The words of the surrender are to be read most strongly against 
the surrenderor, and effect is to be given, if possible, to every word. 
In this case there was no other way to which the language of the 
surrender could apply. *' Indeed, these words are as much a de^ 
scription of the thing granted as if the way had been set out by its 
termini." Gale on Easements, 77, (3rd ed). Moreover, if the sur- 
renderee had been any other than the owner of the adjoining land, 
this road would have been the only means of access to the sur- 
rendered premises. It is difScult to suppose that the parties 
intended that because the defendant was the owner of adjoining 
land she should not use this road, but that every load of manure 
and of refuse to and from her kitchen garden was to be carted by 
some new road to be made in front of her drawing-room windows 
across her pleasure ground. The proviso that the defendant should 
make a boundary fence is not inconsistent with the intention to 
pass the right claimed, for the gate is part of the fence. J£ then 
the intention of the parties to pass the right to use this road can 
be gathered from the deed, is there any rule of law to prevent the 
Court from giving effect to that intention ? It is said that, inas- 
much as the defendant was unable to shew that the way claimed 
was ever in point of law *' appurtenant " to the premises surrendered, 
it will not pass under the words used in this deed, and Thomson v. 
W€UerIoiv(l), is relied on. But in that case the Master of the Bolls 
was both judge and jury, and having qua jury once determined, as 
he did, that no defined way had ever existed or been used in point 
of fact, it was unnecessary for the decision of the case to go further. 
It is clear that if the way in the present case had ever, no matter 
how long ago, been ^ appurtenant " to the demised premises it would 
have passed. But there seems no reason for saying that if at some 
time it has been " appurtenant, " it will pass by the description 
" used and enjoyed therewith," but that it will not pass by that 
description if it has never been "appurtenant," although it may 
have been " used and enjoyed therewith " continuously for hundreds 
of years ; and all that the Master of the Bolls can have meant is, 

(1) Law Rep. 6 Eq. 36. 
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1M8 that where no rigfht of way has at any time existedy the party 



relying on these general words must make ont a stronger case cm 
j£j^^,j2^ the &ctB to eyidence the intention to confer the rights than he need 
make ont where the right has once existed. To say that general 
words can under no circnmstances confer the rights except where a 
right has before existed, is contrary to the authorities. The law 
has been dear and well established from very early times. In 
Bradshaiw y. ^pre (1), it was held that a right of common was 
extingnished by imity of ownership of the dominant and serrieBt 
tenements, and conld not be revived again ; bnt that in a demise of 
the land to which, &c., with all commons ** occnpat' vel nsitat' emn 
predicto messnagio/' these general words amounted to '* a good 
grant of a new common." The same law is to be found in Shiwj 
Y. Piggott (2), ^'a way or common shall be extingnished (by 
unity) because they are part of the profits of the land/' per Whit* 
loeke, C.J. (3), and in Bro. Abr. Extinguishment et Suspencion, 
pi. 15, it is said that the way is not reyived on a seyeranoe of the 
tenements, but it is *'novd chimin." So also where an eas^nent 
has become extinct by unity of ownership, it will not pass upon 
a seyerance of the tenements unless the owner '^uses language 
to shew that he intended to creoUe the easement de nono^ per 
Bayley, J. in Barlow y. Rhodes. (4) And that intention may be 
shewn by the use of the words ^^ therewith used and enjoyed " : 
James y. Plant. (5) See also Wardle y. BroeUehurst. (6) It is 
true that in most of the cases in which the question has arisen 
there had at one time existed an easement in point of law, bnt if it 
be that the old right in those cases had been extinguished and 
could not be reyiyed, and that the right conferred by the words 
*' herewith used and enjoyed,'* was a new right, the doctrine can- 
not be restricted, as the plaintiffs contend, to those cases only. 
Such a restriction is not only inconsistent with the principle on 
which those cases were decided, but with the decision in Kooystra y. 
Laeas (7); with the language of Holroyd, J. in Harding y. 
Wilson (8) ; and with the arguments and judgments in BarloiP 

(1) Cro. Eliz. 570. (5) 4'A. & E. 749. 

(2) Popham, 166. (6) 29 L. J. (Q. B.) 145. 

(3) Popham, at p. 170. (7) 5 B. & A. 830. 

(4) 1 C. & M. at p. 448. (8) 2 B. & C. at p. 100. 
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V. Bhodes (1), all of them cases in which no right had previously l9is 
existed. See also Morris v. Edginton. (2) As to the suggestion laxolkt ~ 
that the way in Kooyztra v. Laeas (3), must have heen a way of -g^^^^ 
necessityy it is strange, if it were so, that such an answer did not 
occur either to the counsel or to the Court. But the decision did 
not proceed upon that ground, nor could it^ for a lessee who has an 
access from the back-door of his house to a yard behind it cannot 
build a stable and coach-house on the yard, and then claim a way 
of necessity for horses and carriages across his lessor's land. The 
reasoning on which that case and other cases of that class proceed 
is that the words "used or enjoyed therewith," which otherwise 
have no significance, are inserted, as they in fact are, for the very 
purpose of conveying what has no legal existence ; and this argu- 
ment is of equal force whether there has or has not been at some 
previous period a right which exists no longer. At the utmost the 
fact that the right once existed can only be evidence of the inten- 
tion ; that fact may be quite unknown to the parties, in which 
case it can have no weight at all ; but what really influences their 
intention is the visible material fact of an existing way constantly 
used as the mode of access to the land conveyed, and necessary for 
its most convenient enjoyment As to the argument that if the 
defendant takes any right of way under the surrender, it is only a 
right to the nearest point of the strip of land surrendered, no such 
objection was made at the trial ; and if she] is entitled to use any 
part of the road, she is entitled to use the whole of it so &r as it 
bounds the strip surrendered to her. 

Eelly, C.K This rule must be discharged. [After stating the 
facts of the case, the Chief Baron proceeded] : — ^I do not enter into 
the question of how far this was a defined fixed road. Though it 
is spoken of as a hard gravelled road, it seems to have been more 
properly a track ; but at any rate it was a way along which perscms 
occasionally passed from West Street to the land containing the 
buildinga The question is this ; there never having been a time^ 
previously to the surrender of 1866, when the two pieces of ground 
were owned and used by different persons, so as to make it possible 

(1) 1 C. & M. 439. (2) 3 Taunt. 24. 

(3) 5 B. & A. 830. 
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1868 other ahareholder^ and the defendant during the whole time that 
K^TH be was a ahaieholdery lired near the company's wQihs, and was 
fl ^,S^* Srnn ft^Aie that the hnaineaB was being proceeded with. He did not, 
however, then know that the directors had not passed a resoliition 
for the Gontinnanoe of the company according to the 9th article, 
bat though he had pernsed the articles of association, he had never 
asked for information on that point. 

The defendant haying afterwards obtained informatioB which 
made him dissatisfied with the position of the company, he refiised 
to pay a third call whichrwas made upon him, and this action was 
accordingly brought. 

The case was argued before the Court of Exchequer, in Easter 
Term, 1867, and the Court gave judgment for the defendant 
From this decision the plaintiffii appealed. 

Haifes, Serjt (Crttbans with him), for the plaintiffs. The effect 
of the clause is rather affirmative than n^ative, and therefore the 
negative averments in the plea are not proved. By the ordinary 
rules of construction, without negative words, the usual powers 
of the directors to carry on business and make calls, which they 
possess of common right and by statute (see 25 & 26 Yict c 89, 
sch. table B), cannot be taken away, and the clause must therefore 
be treated not as requiring a resolution as a condition precedent to 
their exercising these powers^ but only as permissive, enabling the 
directors to justify their proceedings by recording a formal vote, 
without resorting to a general meeting, or at the utmost only as 
directory : Omamenial Pyroffraphio Woodwork Oompanyf Limited, 
V. Brown (1) ; Be Strand Musie HaU Company, Limited (2) ; 
KnigMs Case. (8) But even if a resolution be held a condition 
precedent to the commencement of general business, yet the 
directors must carry on business to some extent in launching the 
company and getting the shares taken up. For this purpose they 
must incur expenses, and to meet these preliminary expenses they 
must have the power to make calls. That power is not in terms 
excluded by the 9th clause, and it must therefore be held to exist. 
To hold otherwise, would be to make the company a self-contra- 

(1) 2 H.&C.68; 32 L. J. (Ex.) 190. (2) 3 D. J. & 8. U7. 

(8) Law Bep. 2 Ch. 321. 
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diction ; a difficulty that did not exist in Fox y. Clifton (1), and 1868 
PUdiford ¥• Bwvk (2) ; for there the company never properly ex- i^^s 
isted, but under the limited liability acts the company exists as ^^^^^^q^ 
soon as it is registered. «• 

Macnamara^ for the defendant. None of the cases cited are in 
point In Ornarnenicd Pyrographic Woodwork Company, Limitedy 
T. Broum (3), there was no such clause in the articles of association 
as occurs here, but the company was governed (as appeared by the 
declaration) by Table B of 19 & 20 Vict. c. 47. The plea, which 
was held bad on demurrer, merely stated that the whole capital 
was not subscribed, treating the question as though a company 
formed under the limited liability acts was in the same position as 
companies formed under the old law, where, as in the cases cited, 
the completion of the company by a full subscription was held 
an essential element in the contract of each member : Fox v. 
Clifton, (4) In Be Strand Musio HaU Company^ Limited (5), the 
directors were authorized to borrow by a resolution of an ordinary 
general meeting, and the decision of the Lords Justices was only 
that the power to borrow in this mode given them by a clause in 
the articles was not overridden or limited by another clause, giving 
power to borrow on the resolution of an extraordmary general 
meeting. In KnigMs Case (6), although there was no formal 
entry of a resolution to forfeit the shares, the Lords Justices held 
that such a resolution must be presumed to have been made from 
their finding other entries which implied its existence. But it is 
here found as a fact that there has been no resolution, and a reso- 
lution is absolutely required. To treat the clause as merely 
enabling the directors, if they please, to record a resolution, would 
be to deprive it of aU its significance and force ; its object is, not to 
exonerate or justify the directors, but to protect the shareholders, 
by requiring a distinct consideration of the question and a vote 
upon it. It is introduced for the purpose of limiting the power 
which they would otherwise, according to the decision in Oma- 
mental Pyrographic Woodwork Company, Limited, v. Brown (3), 
possess ; the very course suggested by Pollock, C.B. in his judgment 

(1) 6 Bing. 776. (4) 6 Bing. 776, 797. 

(2) 6 M. & W. 2. (5) -3 D. J. & S. 147. 

(3) 2 H. & C. 63 ; 32 L. J. (Ex.) 190. (6) Law Kep. 2 Cb. 321. 
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1868 in that case. (1) Neither is it possible to distinguish the power to 
NoBTB conduct general business from that to make calls ; the whole struc- 
Sr^^^Co. ^^'® ^^ ^^^ clause shows that it is as much applicable to the one as 
,„•'• to the other. 

Ward. 

HayeSy Serjty in reply. 

WiLLES, J. I am of opinion that the judgment of the CSourt of 
Exchequer ought to be affirmed. 

The defendant relied in answer to the action, not upon the bare 
fact that all the shares which it was agreed should form the capital 
of the company were not subscribed for, — which plea would probably 
have failed, and we see no reason for dissenting from the judgment 
of the Court of Exchequer in the case of Ornamental Pyroffraphic 
Woodwork Company^ Limited, v. Brown (1) ; — but upon the fact that 
there is an express clause in the articles of association of this com- 
pany which did not exist in that case. This article is the 9th, the 
terms of which are, '^In case the whole of the shares into which 
the nominal capital of the company is divided shall not be sub- 
scribed for or allotted, the registered members of the company for 
the time being shall, if the directors shall by resolution so declare, 
be and continue associated for the objects thereof." 

Now what do these words mean ? They mean nothing unless 
they mean that in case the whole of the shares into which the 
nominal capital of the company is divided shall not be subscribed 
for or allotted, the registered members for the time being shall not, 
until the directors shall by resolution so declare, be and continno 
associated for the objects thereof, except in so far as the latter part 
of the clause authorizes the directors to exercise that part of their 
powers which relates to the allotting of further shares. 

My Brother Hayes refers to the doctrine that affirmative words 
are not to be construed as taking away what is incident by common 
right, and that affirmative words in a general act are not to be 
construed as taking away a special power given by an act of parlia- 
ment dealing with a particular subject, and he desires us to apply 
that rule to the case, and to assimilate the power of directors to 
carry on business to what is called common right, or an act of 
parliament dealing with the particular subject. 

(1) 2 H. & C. 63 ; 32 L. J. (Ex.) 190. 
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I need hardly say that there is no common right in the matter. 1868 
If one were to refer to common right one would look to the ^orth 
common law, and the case would be eovemed by the rule laid ^, Stappobd 

o J Steel, &c. Co. 

down in Fox y. Clifton (I) and the numerous cases which followed v. 
ity from which it appears that subscription for the entire contem- 
plated capital is a condition for commencing business. A common 
right is therefore out of the question. 

Then is there any special legislative provision with reference to 
this matter, to which the directors could have resorted if the pro- 
vision of the 9th article had not been agreed to ? In one sense 
there is, because there is such a provision in the model set of 
articles at the end of the statute ; but then, by the terms of the 
statute, that model set of articlips is only to operate if the sub- 
scribers shall not have thought proper to deal with the subject for 
themselves by their articles. 

The proper rule to apply therefore is, not that affirmative words 
will not take away what is incident of common right, or that w^ords 
introduced for the purpose of enlarging are not to be construed so as 
to restrain (which is perhaps a corollary from the first rule) ; but the 
ordinary rule, that if authority is given expressly, though by affir- 
mative words, upon a defined condition, the expression of that con- 
dition 'excludes the doing of the act authorized under other circum- 
stances than those so defined : expressio unius est exclusio alterius. 

A further reason for the application of this rule in the present 
case will be found as we go on with the article : '' And the regula- 
tions for the management of the company shall be in force and 
binding on such members in like manner as if the whole of the 
shares into which the nominal capital is divided had been sub- 
scribed for and allotted." 

At one time I thought it possible that a distinction should 
be drawn between the power of making calls on shares, and the 
power to carry on the business of the company, because calls 
might be required to pay preliminary expenses though it would 
be improper that they should be applied to carrying on the busi- 
ness. But this general provision is followed by a specific provision 
with reference to carrying on the business of the company, ex- 
cluding any such distinction, for it goes on, " and the business of 

(1) 6 Bing. 776. 
Vol. ITT. S 3 
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1868 the company may be commenced from that time." There is, there- 

~ "SoKm ^^^9 ^ conditional power to carry on the business of the company 

&ram.^'^Co ^°^ *^® *™® ^' *^® resolution being made, accompanied by a 

V' prorision or regulation for the management of the company, which 

shall be in force and binding upon the like condition. 

It is impossible, therefore, to maintain any such distinction, and 
the defendant appears to me to be well founded in contending that 
the former and general part of the clause includes those provisions 
for the management of the company which deal with the making 
of calls. And ttus is not at all, as my Brother Hayes would treat 
it, a matter of form ; or if it be, it is one of those forms to which 
Lord Stowell referred when he said that some forms are of the 
essence of the transaction; without the form the transaction 
cannot have any effect given to it. 

Next, can it be alleged that the fact of the directors making a 
call is substantially equivalent to their coming to a resolution that 
the company's business shall be continued? Now, though we 
cannot find any express provision that notice shall be given of 
what is to be done at a meeting when such a resolution should be 
come to or call made, yet we must give credit to directors for 
being honest people, with a desire to carry out the business in 
a regular way. If a very small number of directors happened to 
be present at a meeting where it was proposed to pass a resolution 
that the business of the company should be carried on, notwith- 
standing that an obviously insufficient number of shares to make 
that course honest were subscribed for, we must suppose there 
would be a chance that among the directors one, at least, and 
probably a majority, would be found to protest that so important a 
resolution ought not to be brought forward, except at a meeting 
called with notice. The shareholders have a right to the protec- 
tion which may be given them by the formal consideration of a 
resolution formally brought forward and formally arrived at; 
whereas the notice that the directors would proceed to consider a 
suggestion for making a call, might not bring to the minds of 
those present the necessity that before doing so there should be a 
resolution declaring that the business of the company should 
be proceeded with, notwithstanding the full number of the shares 
had not been subscribed for. That involves not merely the 
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making of the particular call, but the continuance of the com- iscs 
pany as a working company. Nobth 

This yiew seems to be further confirmed by the express power g,^^'&o*Co 
given to the directors by the concluding paragraph of the 9th «• 

article, to do certain matters, notwithstanding all the shares shall 
have been allotted. " After the directors shall have allotted any 
nmnber less than the whole of such shares, they shall have power 
to allot the remainder thereof, or any part of the same, from time 
to tune as they shall deem fit, on such terms and conditions as 
such directors shall determine. All premiums which may be 
realized on the issuing of such shares, or of any additional or 
other shares, which may hereafter be issued in accordance with 
these articlefif, shall be the property of the company." What is to 
be done in case those terms involve a loss is not stated. We are 
asked to superadd to this that when the directors shall have 
allotted or placed any number of shares, they shall have not only 
power to allot the remainder of the shares, but that they shall 
have the further power, notwithstanding no resolution has been 
passed, to make calls upon the shareholders. 

I think, in the absence of authority, that the judgment of the 
Court of Exchequer was right There is an absence of .authority 
upon the point, for in the case of Ornamental Pyrographic Woodwork 
Company, Limited, v. Brown (1), there is the distinction which has 
already been pointed out, that there was nothing equivalent to the 
9th article. In KnigMs Case (2), the decision of the Lords Justices 
was founded upon the conclusion that there was a resolution, 
although that resolution was not formally entered. But in the case 
now before us we are informed that there was no express resolution, 
and we cannot see that there was any resolution in any other form. 

I think, therefore, that the judgment of the Court of Exchequer 
was rights and that it ought to be affirmed. 

Blackburn, Keating, Mellor, Montague Smith, and Lush, 

J J., concurred. 

Judgment affirmed. 

Attorney for plaintiffs : A. E. Francis. 
Attorneys for defendants : IngU & Oooddy. 

(1) 2 H. & C. 63 ; 32 L. J. (Ex.) (2) Law Rep. 2 Ch. 321, at pp. 325, 
190. 327. 

S 2 3 
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18C8 Kx PABTE WARD. Re NORTH STAFFORD STEEL, IRON AND COAL 
April 30. COMPANY (BURSLEM), LIMITED. 

Rectification of RegigUr-- Companies Act, 1862 (25 <fe 26 VicU c 89), ». 35. 

A shareholder in a company whose articles of association contained a clause pro- 
hibiting the directors from carrying on the business of the company or making 
calls, until all the shares were taken up, except after a resolution to continue the 
company, successfully resisted an action for calls, on the ground that the whole of 
the shares were not taken up, and that no such resolution liad been passed. He 
then applied under s. 35 of the Companies Act, 1862, to have his name removed 
from the register : — 

ndd^ that the power of the Court to remove a shareholder's name from \ht 
register only existed in the two cases of his name having been improperly entered, 
and of his having ceased to be a member ; and that neither circumstance oocarted 
here. The application was therefore refused. 

Application to the Court under s. 35 of the Companies Act, 
1862, by a shareholder in the North Stafford Steel, Iron and Coal 
Company (Burslem), Limited, to remove his name from the re- 
gister. Art. 9. of the company's articles of association provided 
that, in case the whole nominal capital of the company should not 
be subscribed for or allotted, the registered members of the com- 
pany should, if the directors should by resolution so declare, be and 
continue associated for the objects thereof; and that the business 
of the company might commence from that time. The applicant, 
being sued in this Court for calls, had successfully resisted the 
action, on the ground that the capital had not been subscribed for, 
and that no such resolution of the directors as required by the 
articles had been passed; and the decision of this Court was 
affirmed by the Exchequer Chamber. (I) The 'company was now 
being wound up in Chancery. 

HayeSy Serji., and Oibhons, shewed cause against the rule. The 
riglit of the applicant to have his name removed is not decided by 
the result of the action for calls. To avail himself of the 35th sec- 
tion of the Companies Act, 1862, he must bring himself within its 
terms, and he can neither shew that he was improperly put on the 
register, nor that he has ceased to be a member. 

(1) See North Stafford Steel, Iron atid Coal Company (Byrslem\ Limilcdj 
V. Ward, ante p. 172. 
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* 

The Court called on iges 

Mofinamara to support the rule. Though it was not formally Ex^q^ 
decided by the Court of Exchequer Chamber that the applicant is ^^"^• 
not a member of the company, it is practically decided, for he is 
held to be not liable to calls. But the only way in which a member 
of a limited liability company can be made liable is by the medium 
of a call ; if, therefore, he is not liable for calls, he is liable for 
nothing. If this is so, to retain his name on the register is 
merely -vexatious, and his application ought to be granted. It 
would be otherwise if he had by any negligent conduct on his part, 
or by acquiescence, disentitled himself to the relief he seeks, 
but no such conduct can be shewn : KineauCs Case (1) ; Ward and 
Henry's Case (2) ; SicheWs Case. (3) 

Kelly, CB. The only power possessed by the Court of I'e- 
moving the applicant's name from the register of the company is 
that conferred by s. 85 of the Companies Act, 1862. That power 
is only given under certain circumstances, and before we make the 
order we must be satisfied that these circumstances exist. First, 
then, has the applicant's name been put on the register '^ without 
sufficient cause?" If he had been induced by fraudulent mis- 
statements or fraudulent suppression to become a member, and 
thereupon his name had been entered on the register, that entry 
would have been without sufficient cause. But what are the facts ? 
The company was incorporated with a contemplated capital of 
200,000Z. early in 1864, and in February of the same year, at a 
time, therefore, when comparatively few of the shares could have 
been taken up, he applies for and obtains an allotment of twenty 
shares. There is no statement in his affidavit that he did not at 
that time know that the whole capital was not subscribed, or that 
no such resolution as contemplated by article 9 had been passed. 
But further, he must in fact have known that the whole capital was 
not subscribed, for there are very few of such enterprises in which 
the capital is subscribed otherwise than by slow degrees. And he 
must also be taken to have known in fact that no such resolution 
had been passed, for it was obviously not intended that this should 

. (1) Law Eep. 2 Ch. 412, 420. (2) Law Rep. 2 Ch. 431. 

(3) Law Rep. 3 Cb. 110. 
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1868 be done except in the event of its being found impracticable to 
Egs,^rte ^^se tiie whole capital contemplated, a point which could not in 
^^•^' the natare of things have been at that time ascertained. There 
was, therefore, no suppression or misrepresentation. Looking at 
this clause then, what was its effect, and was there anything in it 
to prevent his being put upon the register so as to be rendered 
liable as a member of the company? It is evident that the 
provision was inserted for the benefit both of the public and the 
• shareholders, to prevent the commencement of business by the 
company, or the undertaking by them of any large liabilities, 
until the whole of the capital had been subscribed, except under 
the sanction of an express resolution of the directors. And if 
before that time, and without any such resolution, the company or 
the directors had proceeded to enter on general business, or to 
incur such liabilities, it would have been competent to any share- 
holder to apply to a court of equity for an injunction to restrain 
them. But to suppose that it was intended that in the meantime 
they should not be at liberty to incur any debts whatever is to 
suppose an impossibility. They must issue prospectuses and 
advertisements ; they must have a registered office, and premises 
of some description in which the preliminary business of the com- 
pany may be carried on ; and they must employ clerks to conduct 
this preliminary business. To some amount, therefore, they must 
be competent to contract debts, and a shareholder knowing this 
state of things cannot complain if his name is put on the register, 
so that on the failure of the undertaking he with others who have 
taken the chances of a prosperous adventure, may become liable 
for its losses ; and if this applicant may now deny his liability, so 
may every shareholder, except perhaps the seven who originally 
signed the memorandum and articles of association. His name, 
therefore, was not improperly placed upon the register ; and that is 
really the only question before us, for it has not been contended that 
anything has happened by which, if he was at any time a share- 
holder, he has ceased to be so. Our decision in no way conflicts 
with the decision of this Court and of the Exchequer Chamber in 
the action for calls, which only decide that until the whole capital 
is subscribed or a resolution passed, the company cannot exercise 
their general powers nor make calls for the payment of debts. 
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« 

Mabtik, K If it were shewn to us that any liability of the com- 1868 
pany existed to the payment of which this applicant was liable^ we £3. parte 
ought not to interfere ; for if we take his name off the register, we Ward. 
take away from the liquidator the means of enforcing payment. 
Now the Court of Exchequer Chamber has decided that the com- 
pMiy could not contract any business debts, nor make any calls 
for their payment ; but it is said that other debts may have been 
<!ontracted for which the applicant is liable. If any such debts 
exist we ought not to make this order ; but I think we ought to be 
informed of that fact, and if there are none such, I should be dis- 
posed to aid the applicant in ridding himself of shares on which no 
one can £Eisten any liability. I do not differ from what has been 
said by the Chief Baron, but I should myself have preferred to 
inquire whether there were any outstanding debts to which the 
applicant was liable, and if there were none which could be enforced 
4igain8t him, then I doubt whether we ought not to make the 
order. 

Chankell, B. I think there can be no reasonable doubt that 
this rule ought to be discharged. We are called on to decide the 
'question upon motion, and we must be satisfied that the applicant 
brings himself distinctly within s. 85 of the Companies Act, 1862. 
It is assumed that the Exchequer Chamber has decided this ques- 
tion, but that is not so ; they only decided that in an action for 
-calls, the defendant was entitled to defend himself on the ground 
that the whole capital had not been subscribed, and that no resolu- 
i;ion had been passed as required by the 9th clause of the articles 
of association. I am bound by that decision; but the question here 
i? quite different, and is simply, first, has the applicant's name 
"been properly inserted in the register, and, secondly, has he ceased 
to be a member of the company. I cannot see that his name has 
been improperly inserted ; the argument that would prove it so, if 
pushed to its legitimate length, would shew that the company could 
make no register at all until all the shares were subscribed for. 
But it is said that though the form of the decision in the Exche- 
'quer Chamber does not determine the matter, yet the ground of 
the decision does, for it shews that no calls can ever be made on 
liim, and that therefore he is subject to no liability as a member. 
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V^ h^ ^U d^cnoc. irje^ tmA go tLftt Ir^^h. It oilIt -ieciiks Aat the 
Mkj0m>ie yAiz^a^^ fXKl\ ux reiQaT€:r t£e c^2^ tlere foed fbr. Hi8» then, 
a£7^':tbe^Adr>&ietoii^akehiinoEM&tobs^aE»eal^ Thectfiy- 
r.^c& trier heiz^iis of the eompuiT viiLiat ssS^ient eipital eumot 
bare tL^ eff^jit, for Umett miz* t hare a> evried it on vith a lesola- 
tk«. </ ihe diieetors. The wmnt oc s^?}i a 7eai>!ixtioi!t bat be a good 
4<i:^<7^ to an action £:t calls to par debts so contncted, but to 
Vitufn^ a name from the ipgister is to decide indirectlr a larger 
/p^stir/i^ The tnie eff^i?t of the vofds aged bj the Lords Justices 
in tbe ess^ in Chancerr is, that if th^ applicant shews a dear 
right to hare his name pot on or taken off the regEter, then, as 
the re«nlt of determiniDg this question, the Coort will ministeriall j 
exercise tl>e power of rectifring the register; bat the right mnst 
first be established* 



PiiH/TT, B. The present applicant does not bring himself within 
either branch of the altematiTe mentioned in the statute, and^ there- 
fore, thoogh I should be glad to assist him if he is really not liable 
as a member of this companj, we have no power to remove his 
name. Debts may hare been contracted under sudi circumstances 
as to give rise to a question between the creditors and the shaie- 
holders, and we onght not now to embarrass those questions by alter- 
ing the register. 

Kelly, C.B. I wish to a'ld that I quite concur with my Brother 
3Iartin in thinking that it would be better that we should be 
informed, in cases like the present, whether there are any creditors 
of the company, and if so, of what nature, and to what amount. 



Bule discharged. 



Attorneys for applicant : Ingh dt Gooddtj. 
Attorney for company : A. E. Francia. 
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DE MATTOS v. NORTH. 1868 

Marine Insurance — Pdiey on Profits — Illegal Policy — " Without henofit of ^^ ^' 

Salvage "—19 Geo. 2, c. 37, s. 1. 

A |X)licy on profits is within 19 Geo. 2, c. 37, 8. 1, and if made " without benefit 
of salvage," although " free from average," it is avoided by the statute. 
SmUh V. Reynolds (1 H. & N. 221 ; 25 L. J. (Ex.) 337) followed. 

Declaration : Ist count, on a policy of insurance made by the 
plaintiff through his agent with the defendant, on profit on coals 
shipped on board the Ceylany Talued at 1000/., warranted free fronn 
aU average^ hut without heneJU of idtvage, the premium being 
fifteen guineas per cent. ; the declaration averred that the coals 
were shipped, and that the plaintiff was, at the time of the com- 
mencement of the risk and the effecting of the insurance, and 
thence until and at the time of the loss, interested in the subject 
matter of the insurance to the value and amount of all the moneys 
ever insured thereon ; and averred a total loss during the con- 
tinuance of the policy, performance of conditions precedent, and 
breach by non-payment. 

2nd count, on an open policy between the same parties, upon 
profits on coals shipped on board the Ceylon, warranted free from 
all average, and without benefit of salvage; the premium being 
fifteen guineas per cent nett; and the other averments in the first 
count being repeated. 

Plea 7, to the 1st count, that the ship in the policy mentioned 
was before and at the time of the making of the policy, and during 
the whole of the voyage and adventure, a British ship. 

Plea 15, to the 2nd count, the same. 

Plea 8, to the 1st county that at the time of the making of the 
policy, there was attached thereto a memorandum of agreement, 
signed by the defendant, which was intended to form, and did form, 
part of the contract of insurance, by which memorandum the 
defendant agreed with the plaintiff, that in the event of loss, the 
production of the policy should be deemed full and sufficient proof 
of interest ; averring that the ship was a British ship. 

Plea 16, to the 2nd count, the same as the 8th plea, except that 
it alleged the memorandum to provide that, " in the event of any 
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1868 claim arisisg on the said policy, the production of the said policy 



De Mattos should be deemed a sufficient proof of interest, being against total 

I North. ^^SS only." 

Demurrers to the 7th, 8th, 15th, and 1 6th pleas ; and joinder. 

Sir W. B. Brett, Q.a, {S. G.) (C. A RumU with him), in support 
of the demurrers. The statute (1) only applies to a policy on ships 
or goods, not to a policy on profits. So far as concerns the words 
" without benefit of salvage," they have no application to a policy 
on profits free from average, and may therefore be struck out 
With respect to the 8th and 16th pleas, which allege that a memo- 
randum incorporated in the policy a provision that the produc- 
tion of the policy should be deemed sufficient proof of interest; 
the intention of the statute was only to prevent the effecting of 
policies where no interest actually existed ; it therefore nullified 
any stipulation that no further proof of interest than the poUcy 
should be required, but did not render illegal and void a poUey 
containing those words, where an interest to the full amount 
actually existed; and such an interest is here alleged to have 
existed, and the averment is not denied. 

BvM ( Wheeler with him), contra. The case oi Smith v. Reynolds (2), 
in this Court, has decided that the statute applies to a policy on 
profits, as well as to a policy on ship or goods ; and has decided it 
with reference both to the illegal words set out in the declaration^ 
and to those which the 8th and 16th pleas disclose. The statute 
is directed against the form of the policy, as the best method of 



(1) 19 Geo. 2, c. 37, 8. 1, after re- 
citing that '^ the making of assurances, 
int^^rest or no interest, and without 
further proof of interest than the policy, 
hath been productive of many perni- 
cious practices, whereby great numbers 
of ships, with their cargoes, have either 
been fraudulently lost and destroyed, 
or taken by the enemy in time of war, 
.... and by introducing a mis- 
chievous kind of gaming or wagering, 
under the pretence of assuring the risk 
on shipping and fair trade, the institu- 
tion and laudable design of making 
assurances hath been x^rverted," &c, ; 



enacts, that ^'no assurance or assur- 
ances shall be made by any peraon or 
persons, bodies corporate or politic, on 
any ship or ships belonging to his 
Majesty, or any of his subjects, or on 
any goods, merchandises, or effects 
laden or to be laden on board of any 
such ship or ships, interest or no in- 
terest, or without furtlier proof of in- 
terest than the policy, or by way of 
gaming or wagering, or without benefit 
of salvage to the assurer; and that 
every such assurance shall be null and 
void to all intents and purposes." 
(2) 1 H.&N.221 ; 25 L. J.(Ex.)337. 
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striking at the practice it condemns, and it is therefore immaterial 1868 
whether, in a policy on profits, the words '^ without benefit of dsMattob 
salvage" can or cannot have any application. Their insertion, jj^^^tb, 
howerer, leads to the inference that they may operate, and in fact 
they can ; for if there were a oonstmctive total loss of the goods 
in the couise of the voyage, it is conceivable that they might be 
recovered and sold at a price realising, after all deductions, a profit. 
d A BuneUy in reply. The case of 8mWh v. Beynclds (1) was 
decided entirely on the provision that production of the policy 
should be proof of interest, and not on the words '^ without benefit 
of salvage." It is clear that these words can have no significance 
in a policy on profits where it is made free from average ; for a total 
loss is the only case in which the assured can recover on the policy. 
But if anything exists on which the clause could attach the loss 
must be only constructively total, and the benefit of salvage must 
arise from the abandonment of the goods. But the goods could 
not be abandoned unless there were an underwriter on goods, and 
they then must be abandoned to that underwriter, who would be 
entitled to whatever the goods realised, including profits, which are 
a mere excrescence of the goods. But if there be no underwriter 
on goods, still there can be no' abandonment to the underwriter on 
profits, for his contract is not altered, nor are his rights made more 
extensive by the absence of an insurance on the goods. He can 
take nothing by abandonment, except what he has assured, and he 
has not assured the goods ; he cannot therefore take the goods, and 
•as a consequence, he cannot take the profits. (2) 

Mabtin, B. This is a policy on profits on goods shipped on board 



(1) 1 H. & N. 221 ; 25 L. J. (Ex.) 
337. 

(2) "With the demurrer there was 
also argued a rule to enter the verdict 
for the plaintiff, obtained on leave re- 
served to the plaintiff upon a nonsuit 
on the trial of the issues of fact. The 
question was intended to be raised 
on the traverse of the 8th and 16th 
pleas, whether a memorandum wafcred 
to a policy, and caUed an honour slip, 
<!ontaining the provision that production 



of the policy shall be deemed sufiScient 
proof of Interest, but which is not under- 
stood or intended between the parties to 
have a binding legal force, is or is not 
part of the policy so as to bring it within 
19 Geo, 2, c. 37, s. 1. It being conceded, 
however, that the verdict must be 
entered for the defendant on the 7th 
and 15 th pleas, and those pleas going to 
the whole action, the Court pronounced 
no judgment on this point. 
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18C8 a ship belonging to a Bubject of her Majesty, and is made " without 
De Matt(w benefit of salvage ;" therefore, by the very words of the statute, 

NoBTii. ^^ ^®^' 2» ^' ^^' ^* ^® ^^^ *°^ ^^^^ ^ *^ intents and purposes. 
The ease of Smith y. Reynolds (1) is a direct authority that a policy 
on profits is within the statute ; and the only answer that could be 
given to that case was, that it was decided entirely on the words 
occurring in the policy there sued on, " that the policy should be 
a sufficient proof of interest." But in my opinion, there were ia 
that case two separate and independent grounds of objection ; the 
words I have referred to, and the words " without benefit of 
salvage ;" and it is plain that the judgment of the Court puts the 
decision upon both grounds. I think that judgment was right, and 
I adhere to and follow it. 

As to the 8th and 16th pleas, they state that a memoraDdmn, 
which formed part of the policy, provided that the production of 
the policy should be deemed a sufficient proof of interest, and they 
also state that the ship was a British ship. On demurrer we must 
take this as it is stated, and so taken, it states a policy which is 
expressly avoided by the statute. The defendant, therefore, is 
entitled to judgment on the demurrers to the 8th and 16th, as well 
as to the 7th and 15th pleas. 

Bramwell and Pigott, BB., concurred. 

Judgment for the defendard. 

Attorneys for plaintifif : Elmskx/y Forsyth, & Sedgwick, 
Attorneys for defendant : Westall & Roberts, 

(I) 1 H. & X. 221 ; 25 L. J. (Ex.) 337. 
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SHEPHERD V, THE BlUSTOL AND EXETER RAILWAY COMPANY. 18C8 

yieglujence — Railtoay Company — Duration <^ Transit — Completion of Contract - "H ' 
(f Conveyance — Liability of Company as Carriers — Delivery by Carriers, 

The plaintiff delivered to the defendants, as common carriers, some cattle to be 
carried by them to their London station. The cattle arrived on a Sunday morn- 
ing between 11 and 12 o'clock, but owing to certain police regulations the plaintiff 
was unable to take them away before 12 o'clock at night. Meanwhile, they were 
placed by the defendants' servants, with the sanction and assistance of a man 
employed by the plaintiff to receive them, in pens at the station. Early on the 
Monday morning when the plaintiff's servant went to take them away, he found 
that two steers had been killed. He wished to take away the remaining cattle, but 
was refused permission unless he signed a receipt ticket for the whole number, which 
he declined to do. Later in the day the plaintiff came and removed them, but 
before he could reach the market at Islington for which they were intended, it 
was over, and he could not sell them until the Thursday following. In an action 
for the value of the two steers which Avere killed, and for the damage done to the 
remaining beasts by delay : — 

Held (per Bramwell and Channell, B., Martin, B., dissentiente), that the de- 
fendants' liability as carriers had ceased when the alleged loss and damage 
occurred. 

Per Martin, B., that the defendants still had possession of the cattle as carriers, 
and were liable as such, when the two steers were killed ; and that there had been 
a wrongful refusal on their i>art to deliver to the plaintiff's servant on the Monday 
morning, for the consequences of which they were also responsible. 

Beclaration, that the plaintiff caused to be delivered to the 
defendants, as and being carriers of goods by railway for hire, 
certain beasts of the plaintiff to be by them taken care of and 
carried from a certain place to Paddington and there delivered for 
the plaintiff within a reasonable time, and the defendants received 
the said beasts for the purpose and on the terms aforesaid, and 
although all conditions, &c., yet the defendants neglected for 
a long and unreasonable time to deliver the said beasts, whereby 
the plaintiff lost some of the said beasts and a market for the 
sale of the residue, and the same became of less value, &c., and 
further, the defendants did not take due and proper care of 
the said beasts whilst the same were in their custody, and by 
^f^ason thereof two of the said beasts were killed and lost to the 
plaintiff. 

Pleas : 1. Not guilty. 2. Traverse of the delivery of the beasts 
^ That after the said beasts were delivered to and received by the 
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18GS defendants, and before a reasonable time for carrying and deliyer- 

~ SHEpi^i> ^^S *^® B&me and before any breach of duty by the defendants^ 

Bbist l ^^^ plamtiff exonerated and discharged the defendants from all 

AND £xET£it obligation to deliver and take care of the said beasts, and from 

* delivering and taking care of the same, and the defendants then 

did what is complained of by the plaintiff's leave. 4. As to so 

much of the declaration as relates to the neglect of the defendants 

to deliver within a reasonable time, that the defendants duly 

carried the beasts to Paddington and there tendered them for 

delivery to and for the plaintiff, who refused to receive them, and 

the defendants were always ready and willing to deliver the said 

beasts but the plaintiff was not ready and willing to receive them^ 

whereby the defendants were prevented from delivering them 

within a reasonable time, as they otherwise would have done. 

Issue thereon. 

The plaintiff is a cattle dealer in Somersetshire, and on Saturday^ 
the 5th of January, 1867, twenty steers and two heifers were by 
his orders delivered to the defendants to be carried to the station 
used by them in London, being that of the Great Western Bail way 
Company at Paddington. The cattle were in two lots, one of which 
was despatched from the Williton station and the other from th'e 
Bridgewater station. In the consignment note for the former lot 
the plaintiff, the consignee, was described as ''James Shepherd,. 
London ;" and in the latter as '' James Shepherd, Islington Market, 
London.'* The cattle were in fact intended for the Monday's 
market at Islington, but of that the defendants had no notice 
beyond the above description of the plaintiff. The cattle ought 
to have arrived at Paddington about 7 o'clock on Sunday morn- 
ing, but owing to circumstances for which the defendants were 
admitted not to be responsible, they did not in fact arrive until 
between 11 and 12 o'clock. The plaintiff, who had come to London 
on the Saturday, had been at the station early in the morning, and 
on the recommendation of Mr. NichoUs, the foreman of the Great 
Western Bailway Company, had engaged a man named Ward to 
drive the cattle to Islington. On their arrival it was not possible 
for Ward, who was at the station to receive them, to go at once 
with them to Islington, in consequence of a police regulation which 
forbids cattle to be driven through the streets of London on Sunday 
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between 10 a.k. and midnight. After being taken from the trucks 1868 
in which they had travelled, they were put into pens on the '~^{^hbbd~ 
premises of the Great Western Bail way Company by Nicholls with brh^l 
Ward's assistance, and there the plaintiff, on his return about 1 ^^ Exetbb 

* Railway Co.. 

o^dook P.M., found them. He then bought some hay of Nicholls 
for them, and left again after directing Ward to bring them away 
immediately after midnight. Between 12 and 1 o'clock on the 
Monday morning, Ward, in pursuance of his orders, went to fetch 
them, but he found that two had been killed. He wished to take 
away the remaining twenty, but one Alexander, another serrant of 
the Great Western Bailway Company, would not allow him to do 
so unless he signed a receipt for the whole twenty-two, which he 
declined to do. The remaining cattle therefore remained in the 
pens until the plaintiff himself came later in the day and ob- 
tained an order for their remoyal. He drove them straight to 
Islington, but was too late for the market, and was unable to sell 
them until the Thursday following. They were damaged 11, each 
by the delay, and the two which were killed were worth 30Z. 

The cause was tried before Keating, J. at the Somersetshire 
summer assizes, 1867, and the jury, on proof of the above facts, 
found a verdict for the plaintiff for 537. 98., being 20L for damage 
from delay, 307. for the value of the two beasts killed, and 3L 98. 
for expenses of feeding, &c. Leave was reserved to move to enter 
a verdict for the defendants on the ground (amongst others) that 
the contract was determined and the cattle delivered before the 
alleged breach, and that the defendants were discharged from per- 
formance before breach ; or to reduce the damages by one or other 
of the two sums of 30?. and 237. 98., the Court to have power to 
draw inferences of fact. 

A rule nisi was obtained accordingly, against which 

Feb. 7. Coleridffe, Q.C., Saunders and Murch shewed cause. 
The defendants are liable for the damage claimed in respect of 
the cattle which were killed, for it occurred before delivery to the 
plaintiff had been completed. His drover was at the station, but 
exclusive charge of the cattle was not given to him, and that being 
80^ his mere presence cannot make any difference to the common 
law liability of the company : Booth v. Norih Eastern Railway 
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1868 Company. (1) The cattle whilst in the pens were still under the 
Shepheiid control of the servants of the Great Western Company, who must be 
Bbistol taken to be the agents of the defendants : Musehamp v. Lancaster 
BAawAT(*o ^^ Preston RaUway Company. (2) And not only was tiiere no 
delivery on the Sunday, but there was a refusal to deliver to the 
plaintiff's drover on the Monday morning unless he would sign a 
receipt for the whole number of animals, which he properly de- 
clined to do. The result was that the surviving beasts were too 
late for the Islington market, and according to the finding of the 
jury, were deteriorated by the delay. The defendants had sufficient 
notice of their destination to bring the case within the rule laid 
down in HacUey v. BaoDendale (3), that damage to be recoverable 
must be within the contemplation of both parties. 
. Sir J. B. KardaTce, Q,C. \A.O.)y Prideaux, Q.C., H. T. Cole, Q.C., 
and J. Diffby, supported the rule. The liability of the defendants, 
as carriers, ceased when the cattle were placed in the pens. Whilst 
there they were at the owner's risk or at that of the Great Western 
Bail way Company : Wise v. Great Western BaUway Company (4) ; 
or, if the defendants remained responsible, it was as warehousemen 
and not as carriers: Oarside v. Trent and Mersey Navigation 
Company. (5) In the latter case they are not liable for the loss of 
the two beasts which were killed. There was no evidence of 
negb'genoe, and the case is not one in which ^' res ipsa loquitur :" 
Smith V. Oreat Eastern Bailnoay Company. (6) Nor are they liable 
for the injury caused by delay to the surviving cattle. The 
damage under this head was really for loss of market, but for this 
even as carriers the defendants would not be responsible, not having 
had notice of the day of the market, and as warehousemen they 
are not liable for any consequential damage : Henderson v. North 

Eastern BaUway Company. (7) 

Cur. adv. wJt. 

May 5. The Court differing iu opinion, the following judgments 
were delivered : — 

Bramwell, B. The plaintiff complains of a breach of duty or 

. (1) Law Rep. 2 Ex. 173. (4) 1 H. & N. G3 ; 25 L. J. (Ex.) 258. 

(2) 8 M. & W. 421. (6) 4 T. R. 581. 

(3) 9 Exch. 341. (6) L. R. 2 C. P. 4. 

(7) 9 W. R, 519. 
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contract by the defendants as carriers. This is the form and sub- 1S68 
stance of the complaint. The question is not whether he has some Shkphjubd 
cause of complaint against some company or person, but whether Bristol 
he has a cause of complaint against the defendants as carriers. ^^^ Exeteb 
The defendants say he has not, that nothing more remained to be 
done by them under their contract as carriers, when the alleged 
damage occurred. This is the question, and it seems to me better 
to put it thus, than to inquire whether the cattle had been delivered 
to the plaintiff; as that gives rise to a variety of nice questions as 
to whether there was such a delivery as to involve loss of lien, or 
such a delivery as to constitute an acceptance. Had the defendants 
anything more to do as carriers after 2 o'clock on the Sunday ? 
It seems to me clear they had not. I think the argument of the 
Attorney-General irresistible. The cattle arrived, were taken out 
of the trucks safely ; the plaintiff's servant was there, and had it 
not been Sunday, would at once have driven them away. But 
being Sunday, and being liable to a fine if he drove them on that 
day through the streets, he was permitted to put them into a pen, 
where he fed them cmd shut them up. He was helped by, or helped, 
the servants of the Great Western Bailway to put them in the 
pens. They might have refused him permission to do so ; haQ he 
chosen to risk the fine, he would not have left them. Had there 
been pens belonging to A. B., communicating with the station yard, 
the cattle might have gone there. What difference is there that 
the pens belong to the Great Western Bailway and that no charge 
was made ? Supposing he had just driven the cattle out and then 
brought them back ? Or, suppose next time he is told just to drive 
them round the yard so as to make sure there is a delivery to him ? 
If there is any evidence of a refusal to deliver on the Sunday, 
which I doubt, nevertheless I as juryman cannot find such refusal. 
I entirely agree with the case of Muschamp v. Lancaster and 
Preston Junction Railway Company (1), and think this quite con- 
sistent with it. In my opinion, the rule should be made absolute. 
I have to add that my Brother Channell concurs in this judgment. 

Martin, B. This was an action against the defendants as com- 
mon carriers to recover damages ; first, for the value of two steers 

(1) 8 M. & W. 421. 
Vol. m. T 3 
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1868 wliicli were killed, and, secondly, for damages to other cattle occa- 
Smkpherd sioned by the conduct of the Great Western Railway Company, for 
Bristol ^^^^^*^ ^^ ^^ alleged by the plaintiff the defendants are responsible. 
AND Exeter The facts were these, as they appear from the judges' notes : — On 
Saturday, the 5th of January, 1867, the plaintiff sent by the de- 
fendants' railway twenty steers and two heifers, which were intended 
for the Islington Market on Monday, the 7th. The cattle ought to 
hare arrived at Paddington Station about 7 a.m. on Sunday, but did 
not, in fact, arriye till between 11 and 12 a.m. Before they arrived 
the plaintiff went to Paddington and saw Nicholls, the foreman of 
the Great Western Bailway Company, who named a man named 
Ward who would drive the beasts to Islington. When the cattle^ 
arrived the plaintiff was not at the station, but Ward was, and 
assisted Nicholls to take the cattle from the trucks and put them 
into pens, and that I consider material, as it is expressly stated in the 
evidence that the Great Western men put them in the pens and 
Ward only assisted them. At a quarter to 1 the plaintiff re- 
turned to the station and found the cattle in the pens. When 
the plaintiff first went in the morning he had been told by Nicholk 
that after 10 o'clock the cattle could not be driven through the 
streets, and in consequence he bought some hay from Nicholls, 
which he directed Ward to give to the cattle, and was again told 
that the cattle could not be taken away till after 12 r.M. He then 
left, having directed Ward to bring the cattle away at 12 p.m. 
Between 12 and 1 on the Monday morning Ward went for the cattle, 
but foimd that two had been killed. He desired to take the 
remaining twenty but would not be permitted to do so unless he 
signed for the lot, that is, the whole twenty-two. This he refused 
to do, and in consequence was refused to be permitted to take 
away the cattle. The result was that the plaintiff himself went in 
the morning of Monday and procured an order for the delivery of 
the twenty surviving beasts, and they arrived at the cattle market 
about 10, but the market was then over and they could not be sold 
until the following Thursday, and evidence was given that the 
cattle were damaged 1?. each by the delay. At the trial it was 
objected, first, that certain conditions protected the defendants, and, 
secondly, that at Common Law the defendants were not responsible. 
The jury found a verdict for the plaintiff for 53/. 9«., which was 
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assumed to be 207. for damages to the snrriving beasts, SOL the 1868 
value of the two steers which were killed, and 3L 9«. for expenses, "shepherd 
Leave was given to the defendants to enter a verdict for them or ^ ^' 
to reduce the damafires, the Court to have power to draw inferences and Exeteb 

Railway Co. 

of fact The defence on the condition failed, and the question 
entirely depends upon the Common Law liability. Two points 
were made on behalf of the defendants. First, that upon the 
arrival of the cattle at Paddington the liability of the defendants 
was at an end, and that thenceforth it was a matter between the 
plaintiff and the Great Western Kailway Company. I do not 
agree to this. When two railway companies are connected in 
business together so that one of them receives cattle to be con- 
veyed over the line of the other, I think there is but one contract, 
and that it is made between the customer and the receiving rail- ' 
way company, and that their liability is just the same as if they 
had been the owners of the railway the whole way upon which 
the cattle are to be conveyed, and that their liability as carriers 
does not end until there has been a delivery in what is the ordinary 
and usual way. This I have understood to be the law ever since 
Muschamp v. Lancaster and Preston BaUway Company (1), and, in 
my opinion, it should be steadily adhered to. The departure 
from it would lead to endless disputes and questions of shifting 
liability. 

The second point was, that the cattle were delivered to the 
plaintiff. This is a pure question of fact, and in my opinion they 
were not delivered either actually or constructively. The plaintiff 
was at the station to receive them in the morning when they ought 
to have arrive^, and when they might lawfully have been driven 
away. They did not arrive until after 10 o'clock, after which 
they could not lawfully be removed from the railway station until 
midnight. The plaintiff was not at the station when they did 
arrive, and NichoUs, the foreman of the Great Western Kailway 
Company, put them into pens. The plaintiff came a second time, 
at a quarter to 1 o'clock, and all that he did was to purchase some 
hay from NichoUs, and direct Ward, the drover, to feed the cattle, 
and to bring them away to the market at 12 o'clock. Ward went 
shortly after 12 o'clock, when Alexander, another servant of the 

(1) 8 M. & W. 421. 

T 2 • 3 
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1868 Great Western Bailway CompaDy, refused to permit him to take 

Shepherd away the twenty surviying cattle unless he signed a paper which 

BBiffTOL ^^ ^^ under no obligation to sign, and the cattle were not 

AND Exeter delivered to the plaintiff until too late to enable them to be driven 

' to the market during the time of business. Until the delivery to 

the plaintiff there was no actual delivery, and indeed the servants 

of the Great Western Eailway Company, whom I consider to be 

the agents of the defendants, insisted upon keeping possession of 

them. I also think there was no ctnstructive delivery. The 

learned counsel for the defendants have failed to point out what it 

was, or when it was made, and in my opinion the cattle were in 

the possession of the agents of the defendants as common carriers 

when the two steers were killed, in which case they would be 

clearly liable for their value, and also that the wrongful refusal to 

deliver the surviving cattle to Ward was an act done by an agent 

of the defendants for which they are responsible. I therefore 

think the plaintiff entitled to recover, and that the rule should be 

discharged. 

Since I have written the above I have read an article, ^' The 
Termination of the Carriers' BesponsibUity," in a book written by 
Dr. Bedfield, the Chief Justice of Vermont, in the United States, 
Vol. II., p. 50. It seems to me very ably written, and paragraphs 
7, 8, 9 bear distinctly upon the present case, and seem to me to 
confirm my view. The rule there laid down is that the responsi- 
bility of the carrier, as such, does not terminate until the owner 
or consignee, by watchfulness, had, or might have had, an oppor- 
tunity to remove his property, and more especially when the goods 
arrived out of time, in consequence of which it became impossible 
for the owner to lawfully remove them. This rule seems to me 
founded upon reason and justice and good sense, cmd directly to 

apply to the present case. 

Bvie absolute. 

Attorney for plaintiff: Bishop. 

Attorneys for defendcmts : Ebdah & Byrne, for Fussdl dt 
Priichard, Bristol. 
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May 14. 
PERRYMAN v. LISTER. 

False ImprisonmerU-^Bectsonabie and Probable Cause — Hearsay Evidence, 

Where a perscMi having received information which causes him to snspect 
another of a felony, which has in fact been committed, gives him into custody 
without availing himself of a ready and obvious mode of ascertaining the tnith, 
the absence of inquiry is an element in determining the question of the existence 
of reasoAable and probable cause. 

The defendant, upon whose premises a felony had been committed, acting on 
the faith of information given to him by his own coachman, the most material 
part of which was derived from one Robinson, a neighbour's coachman, gave the 
plaintiff into custody on the charge, without making any personal inquiry of 
Robinson. The plaintiff having brought an action of false imprisonment, the 
judge who tried the cause directed the jury that on that state of circumstances, 
there was no reasonable and probable cause, and a verdict was given for the 
plaintiff. The Court of Exchequer Chamber (affirming the decision of the Court 
of Exchequer), refused to disturb the verdict on the'ground of misdirection. 

Declaration^ that the defendant assaulted and beat the plain- 
tiif, and gave him into custody to a policeman, and caused him to 
be imprisoned in a police-office and elsewhere for a long time, and 
afterwards to be brought in custody before certain justices on 
a charge of felony, who, having heard the said charge, dismissed 
the same, and discharged the plaintiff out of custody, and by 
reason, &c. 

Plea, that before and at the time, &c., a rifle of defendant's had 
been and was feloniously stolen, taken, and carried away, and that 
defendant had good cmd probable cause to suspect and did suspect 
the plaintiff to have been guilty of the said felony, upon the 
following grounds, that is to say, that the plaintiff was in the habit 
of coming to the defendant's premises, and had opportunities 
of seeing where the rifle was usually kept ; and on or about the 
4th of March, in this year, the plaintiff came to the premises 
of the defendant, and while there took up the said rifle, and stated 
that he should like to have it ; and that the said rifle was missed 
on or about the 11th of March from the defendant's premises, and 
liad not been seen after the said 4th of March in the place where 
the same was usually kept on the defendant's premises.; and 
according to the statement of one William Robinson, on the iaith 
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1868 of which the defendant acted, the plaintiff had the said rifle in his 
PxBBYMAN possession away from the defendant's premises a short time, to 
LiOTEi. ^^^^» ^^^^ ^*y8 ftft^r the said 4th of March ; wherefore, &c. 

Issae thereon. 

The case was tried at Westminster, at the sittings after Trinity 
Term, 1867, before Kelly, C.B., and the following evidence was 
given : — ^The plaintiff lived with his father, who was a butcher and 
publican at Buislip, and the defendant was a gentleman of piroperty 
in the neighbourhood. A rifle, the property of the defendant, 
was missed from his harness-room, on the 11th of March, 1867. 
The plaintiff had been in the habit of going to the defendant's 
premises, and on the 4th of March he had been there, and seeing 
the rifle, had said in the presence of Hinton, the defendant's coach- 
man, that he should like to have one like it. On the 7th or 8th 
of March one Eobinson, the coachman of a neighbouring gentle- 
man, saw a gun, which he swore was the defendant's rifle, lying in 
the plaintiff's father's bam, and said to plaintiff, ^' What are you 
doing with Lister's gun ?" to which the plaintiff replied, " It is not 
Lister's gun ; it is my gun." The plaintiff had for some time had 
in his possession an old gun, which he had used for shooting 
sparrows, and he swore that this was the gun seen by Bobinson. 
On the 11th of March, after the rifle had been missed, the plain- 
tiff came to the defendant's premises, and there saw Hinton in the 
presence of Bobinson. There Hinton said to the plaintiff that he 
had heard from Bobinson that Bobinson had seen the rifle in 
the plaintiff's bam ; the plaintiff denied that the rifle had been 
there, and asked Hinton and Bobinson to come down, and he 
would shew them the gun which Bobinson saw. They accordingly 
went to the bam with the plaintiff, who shewed them a gun, which 
was not the defendant's rifle, and which Bobinson then said was 
not the gun he had seen before ; the plaintiff replied that it was, 
and went away. This gun was produced at the trial, and was 
admitted not to resemble the defendant's rifle. 

The defendant gave evidence that, having heard of the loss of 
the rifle, he saw Hinton on the subject on the morning of the 12th 
of March, and was informed by him that he had received informa- 
tion from Bobinson that Bobinson had seen the rifle with the 
plaintiff in the plaintiff's barn; that this statement had been 
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repeated by Hinton to the plaintiff in Bobinson's presence ; that 1868 
Hinton and llobinson had been to search the plaintiff's bam with Febryuax 
the plaintiff, bnt that they had not found the rifle, and had been list^ji. 
shewn another gun by the plaintiff, which was not the gun seen by 
Eobinson, though the plaintiff said it was. The defendant further 
swore that before he gave the plaintiff in charge he had seen 
Bobinson, and ascertained that Bobinson had seen the rifle in 
the plaintiff's bam, and that he had asked Bobii^on if he could 
possibly be mistaken about it» and that Bobinson had stated that 
be could not. Bobinson, however, denied that he had spoken to 
the defendant on the subject prior to the arrest. The defendant 
further proved that he had acted, in giving the plaintiff in charge, 
on the faith of the statements made to him by Hinton and Bobinson. 

The Chief Baron directed the jury, that if the defendant did 
jreceive the communications that he spoke to from Hinton and 
Bobinson, and believed their statements, that would constitute rea- 
sonable and probable cause ; but if the defendant had acted on the 
statement of Hinton only, and did not see Bobinson before he gave 
the plaintiff into custody, then that would be no reasonable or pro- 
'bable cause, and their verdict must be for the plaintiff. 

The jury found that the defendant had not applied to Bobinson, 
and had uq communication at all with him, but that he believed 
the statement made to him by his own coachman. On this finding, 
the jury, by the direction of the Chief Baron, gave a verdict for 
the plaintiff, damages 1007. 

A rule nisi was obtained for a new trial, on the ground of misdi- 
rection, and on affidavits (1), which was argued in the Court 
of Exchequer, in IMichaelmas Term, 1867, by. Diffby Seymour, Q-C, 
and Murphy y for the plaintiff; and by BallatUine, Serji., and /. C, 
McUheWy for the defendant ; and the Court took time to consider. 

Jan. 30. The Court being equally divided in opinion, the 
following judgments were delivered : — 

PiGOTT, B. [after stating the facts of the case, proceeded] : — The 

(1) The affidavits were directed to that Bobinson had been mistaken in 

prove that the defendant had in fact the statement made by him at the trial, 

•communicated with Robinson, before but they were disregarded by the Court, 

giving the plaintifif into custody, and and nothing turned upon them. * 
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1868 view taken by the Lord Chief Baron at the trial was, that the 
PERRTUiiK defendant was bonnd to hare inquired of Bobinson, and to have 
jjj^TER learned from him whether he had seen the rifle in the plaintiflTs 
possession, before he was justified in causing the arrest, and he so 
directed the jury, who thereupon found a verdict for the plaintiff. 
With all respect, I cannot think this view was correct. It may be 
taken that although a probable cause did exist, yet that is not 
enough unless the facts which constitute it were also known to 
the defendant, and were honestly believed by him at the time that 
he acted upon them, so as to afford a probable cause to him. 
Now, I think there can be no doubt that a sufScient probable 
cause in the present case did exist, and that the defendant did 
believe what he had heard from Hinton. The evidence raised no 
question upon that point, or it would have been necessary to leave 
it to the jury. The question then comes to this : was the defendant 
justified in entertaining a belief of the facts stated to him by 
Hinton, and in acting on this belief, without further inquiry of 
Robinson ? It seems to me very difficult to see why he should not, 
and no authority was cited to shew that, as a matter of law, a 
person is only entitled to entertain and act upon a belief upon the 
same evidence which would be admissible to prove the same matter 
in a court of law. I cannot discover any legal principle on which he 
could be so bound, nor does expediency or the necessity of the case 
call for any such rule. Why, for instance, should not the defendant 
be allowed to receive a message or information from one through the 
medium of another, as if in the present case Robinson had desired 
Hinton to inform the defendant (his master) that he had seen the 
plaintiff in possession of the rifle ? For if the messenger should 
prove to be untrustworthy, he who trusted to him would incur 
responsibility for so doing ; but the person charged and arrested 
would be in no worse position than if the ^original informer spoke 
falsely or erroneously. If, again, the defendant had perfect confi- 
dence in Ilinton's word, while Robinson was a perfect stranger to 
him, in such case no possible good could come of his asking Robin- 
son the question, whether he had sent such a message or given such 
information. It is true that in the case supposed there would be 
an agency created between the original informer and the messenger 
or medium, but that in my judgment can make no real difference. 



Lister. 
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Many other suppositions might be made of cases in which a matter 1868 
might be sufBciently believed upon hearsay, or indirect informa- perbyman 
tion, which would folly justify the most prudent mind in acting 
upon it, and this, I think, is the true test. But if something more 
than mere hearsay or indirect information of facts constituting 
a probable cause is required, I think the defendant had such infor- 
mation here. For Bobinson charged the plaintiff with having had 
the rifle in his possession, and he then asserted that he had seen 
him with it ; the defendant is informed of this by Hinton, who was 
present when the charge was made. It is, therefore, the same 
as if the defendant had been present at the same interview, 
and had heard what passed between Bobinson and the defendant, 
for as to that his information is direct and not mere hearsay. It is 
not material to inquire whether Bobinson was charging the plain* 
tiff truly, nor whether the plaintiff denied Bobinson's charge ; 
if the charge appeared to be seriously and intentionally made, the 
defendant, who was interested in the subject matter, would be 
entitled to act upon it without himself determining its accuracy 
and truth, if he honestly believed the assertion. I think, there- 
fore, the rule should be made absolute. 

Bbahwell, B. In this case the plaintiff complained of a false 
imprisonment. The defendant justified on the ground that a felony 
had been committed, and that he had reasonable and probable 
cause for giving the plaintiff into custody as the offender. We 
are not to regard the terms of the plea, but look at, the real 
case. 

[After stating the facts of the case, the learned Baron pro* 
ceeded :] — It is somewhat remarkable that if the plea had charged 
the plaintiff with the commission of the felony, there would have 
been good evidence in support of it. This, however, is not the 
question. The plea is, not that the plaintiff is guilty, but that the 
defendant had reasonable cause to believe he was so. 

Now, two considerations have been prominently presented to us ; 
one in favour of the defendant, the other of the plaintiff. I have 
in turn thought each decisive, but now think neither is. One was, 
that facts existed which constituted reasonable and probable cause, 
that the defendant acted on the belief of the existence of those 
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1868 facts, and that if that belief turned out to be well founded^ he was 
Pbubyman" justified. But that cannot be, for by the same reasoning, if the 
LiflTEB, l^li©f turned out to be wrong, then he was not justified, which would 
be to make his having reasonable and probable cause depend, not 
on what he believed at the time, but on whether or no Bobinson 
did tell the coachman he had seen the gun in the plaintiff's posses- 
sion. The argument for the plaintiff was, that a reasonable man 
before acting on the coachman's information of what he heard from 
Robinson, would have inquired of Bobinson if it was true that he 
had seen the gun, and satisfied himself that there was no mistake ; 
and that if that was what a reasonable man ought to have done, he 
ought not to have done differently, and so there was no reasonable 
cause. But I think on reflection this is a &llaey. It does not 
follow that because it would be very reasonable to make further 
inquiry, it is not reasonable to act without doing so. Suppose 
Bobinson, on being asked by the defendant, denied he had seen 
the gun in the plaintiff's possession, and also that he had so told 
the coachman, and suppose the defendant had disbelieved him, and 
thought he was trying to screen the plaintiff, and would tell 
the truth on his oath, would it necessarily have been wrong in the 
defendant to act on that belief? I think not Or, suppose there 
had been no time to inquire, because the plaintiff was about to 
. leave England ? Suppose the informant is perfectly trustworthy as 
to honesty and accuracy, and repeated the statement of a similarly 
trustworthy person, known to the defendant so to be, must there be 
inquiry of the latter ? This leads me to my conclusion, viz. that in 
such cases it is a question of fact for the jury, whether the channels 
of information were such that the information they conveyed might 
be reasonably relied on. Consequently I think there was in this case 
a misdirection, and that there should be a new trial. I am quite 
aware that reasonable and probable cause is for the judge, but in 
like manner as it was left to the jury to say whether Bobinson told 
the defendant, as the defendant said he did, so should it have beeu 
left to them to say whether the coachman and Bobinson were 
trustworthy persons, that being a pure matter of fact. 

Kelly, C.B. [after stating the facts of the case, proceeded] : — 
That the existence of reasonable and probable cause is a question 
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of law for the judge, the jury haYing ascertained the facts if the _}^^ 
facts are in dispute, is now settled law : Johnstone y. Sutton (1) ; Ferbymak 
Panton v. Williams. (2) But what as matter of law is reasonable lwteb. 
and probable cause for giving a man into custody upon a charge of 
felony, or prosecuting a man for any criminal offence at all, will be 
found to be a mere question of opinion, depending entirely upon the 
view which the judge may happen to take of the circumstances of 
each particular case. And upon a careful and minute consideration 
of the numerous decisions upon the subject, it seems impossible to 
deduce any fixed and definite principle to guide or assist the judge 
in any one case that may come before him. Even if the circum- 
stances of a decided case were apparently identical with those of 
another case to be determined by a judge, he might be bound to 
determine the case before him the other way ; as one element in 
all these cases is the credit due to the informant, which may differ 
in any two cases which may occur. If one of the judges were to 
tell me that he had been told by another of the judges that he had 
seen a servant offer for sale a piece of plate that I had lost, I might 
think it reasonable and probable cause for apprehending the ser- 
vant for a felony. If the same thing were told me by a fellow-ser- 
vant of the accused, as having been told to him by another fellow- 
servant, of whom I knew nothing, or, perhaps, had a bad opinion, I 
should think that there was no reasonable or probable cause until 
I had examined the original informant himself, and unless I 
believed him trustworthy, and had further tested the truth of his 
information by inquiring at the place at which the article was said 
to have been offered for sale. I would not, therefore, lay it down as 
an inflexible rule of law, that in no case can hearsay evidence 
amount to reasonable and probable cause; but if in any case 
hearsay evidence can be deemed sufficient, it would be one in which 
the judge is himself satisfied that the evidence was such as to 
justify a discreet and reasonable man in preferring a charge of 
felony. It has certainly been decided in more than one case, that 
where any one has lost property under circumstances leading to 
the suspicion that it has been stolen, and he is informed by a 
credible person, and one whom he believes, that he has seen the 
property in the possession of the person suspected, he has reasonable 

(1) 1 T. R. at p. 545. (2) 2 Q. B. 109. 
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1868 and probable cause for the charge. But I am not aware that any 
Fbbbthak court or judge has ever gone further, and decided that when the 
jjj^^ informant speaks to no fact within his own knowledge, but reports 
only what he has been told by another, who may be, bat has not 
been, questioned by the defendant, such hearsay information, though 
believed to be true, necessarily amounts to reasonable and probable 
cause. Tindal, C.J., in Broad y. Ham (1), held that ''in order to 
justify a defendant there must be a reasonable cause, such as 
would operate on the mind of a discreet man ; there must also be a 
probable cause, such as would operate on the mind of a reasonable 
man ; at all events, such as would operate on the mind of the party 
making the charge, otherwise there is no probable cause for him." 
And the whole Court concurred with the Lord Chief Justice. 
Now, in this case, the defendant swore that he acted on the 
information not merely of his own coachman, which was hearsay, 
but of Bobinson, who had declared that he had himself seen the 
gun upon the premises of the plaintiff and his father. But 
Eobinson swore, and the jury found, that he had made no such 
statement to the defendant, who therefore appeared to have acted 
upon the hearsay evidence of his coachman alone. I thought upon 
this, and am still of that opinion, that a reasonable and discreet 
man would not have charged another with felony upon the mere 
hearsay statement of his coachman, but was bound to have inquired 
into the truth and accuracy of his information from Bobinson, who 
lived in the same village as himself, and from whom that informa- 
tion was said to have been obtained. The additional statement of 
the coachman, that he had accompanied Bobinson to the plaintiff's 
premises, when a gun was produced which Bobinson had asserted 
to be a different gun from that which he had seen before, seemed 
to me to carry the case no farther, being still matter depending 
only on Bobinson, and a mere repetition in another form of what 
Bobinson was supposed to have said as to having seen the gun on 
the premises of the plaintiff's father. Indeed I thought that this 
new question raised about the identity of the gun, and still depend- 
ing upon the credit due to Bobinson, rendered it still more clearly 
incumbent on the defendant to question Bobinson himself. And, 
under all these circumstances, I held that there was an absence of 

(1) 5 Bing. (K. C.) at p. 725. 
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reasonable and probable cause. I agree that we should pronounce 1868 
no decision which could tend to prevent or impede a firm but honest perrtxak 
attempt to obtain justice by one who believes himself to be lai^-^ 
aggrieved ; but on the other hand, I feel that our fellow-subjects 
are entitled to our protection against the imprisonment of their 
persons, and the disgrace which necessarily attends a charge. of felony, 
where the accuser has no other ground to act upon than that some- 
body has told him that he has been told by somebody else of 
something which may be capable of explanation upon inquiry, 
though, unexplained, it may be calculated to create suspicion. 
These considerations weighed with me in the present case, inas* 
much as the plaintiff was living openly, and was well known, in the 
place ; there was no suggestion that he was likely to run away, and 
the defendant had the means of fuUy and satisfactorily investiga- 
ting the matter by applying to a magistrate for a summons, and 
leaving him to put the law in motion as justice might seem to 
require. I am therefore of opinion, and my Brother Channell 
agrees with me, that the rule should be discharged. 

The Court being equally divided in opinion, Pigott, B. withdrew 
his judgment, and the rule was discharged. 

Rule discharged. 

From this decision the defendant appealed. 
The defendant's points on appeal were : — 

1. That the Chief Baron should have directed the jury that the 
defendant had shewn that there was reasonable and probable cause 
for giving the plaintifif into custody. 

2. That even if the defendant had been shewn to have acted exclu- 
sively on the statements of Hinton, the jury should have been asked 
whether Hinton's statements might reasonably have been believed. 

3. That the evidence shewed that the defendant did not act 
on mere hearsay, inasmuch as the information given by Hinton 
from his personal knowledge shewed that Bobinson had charged 
the plaintiff with the possession of the rifle, and that plaintiff had 
failed to give a satisfactory explanation. 

4. That there is no such principle as that suggested in the 
direction of the learned judge, that the existence of reasonable and 
probable cause can only be proved by evidence as strict as would 
be necessary to establish the guilt of the person accused. 



V, 

Ltbter. 
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1868 The plaintiff's points were : — 

Perrtmak 1- That under the drcnmstances the defendant ought to have 
made farther and more careful inquiries as to the facts. 

2. That he ought to have ascertained from Bobinson by personal 
inquiry, whether the statements made by him to Hinton, and by 
Hinton to the defendant, were true. 

3.^ That the plaintiff being a respectable young man residing in 
the same village as defendant, and not being likely to abscond, the 
defendant ought to have investigated the matter more strictly, and 
that on information based upon mere hearsay evidence he should 
not have given the plaintiff into custody. 

May 14. BaHantiney Serjt (J. C. Mathew with him), for the de- 
fendant. It is not disputed that there was ample evidencie of a 
i'elony having been in fact committed; the only question was, 
>Yhether the defendant had reasonable cause for giving the plaintiff 
into custody. And that resolves itself now into the question of 
whether the Chief Baron's direction was correct in leaving to the 
jury the single question whether they did or did not believe that 
the defendant bad inquired of Bobinson, a mode of directing them 
which makes the decision of the question as to the existence of 
reasonable and probable cause depend entirely upon that fact. 

[Byles, J. The ruling appears to raise the question of whether the 
defendant was entitled to act on hearsay evidence which he believed. 

Montague Smith, J. That is qualified by the circumstance 
that if he had gone direct to Bobinson, he might have heard 
the facts he relied on at first hand. 

Lush, J. Three averments are required in the plea; first, 
that a felony had been committed ; second, that there was conduct 
on the part of the plaintiff leading to a suspicion of him ; and 
third, that this conduct was known to the defendant. But if it y^bs^ 
in fact, known to the defendant, does it matter how he knew it ?] 

Not at all; if, in fact, reasonable ground existed: Bams v. 
liussell. (1) 

[Blackburn, J. The question is, was it reasonable to him ? 
Wliat he acted on, according to the finding of the jury, was Hinton s 
account of what Bobinson had said. But suppose the original 

(1) 5 Bing. 354. 
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author of the information were a person of such a character that the 1868 
ground of belief would not be improved by resorting to him ?] Pbrryhan 

The matter must depend to some extent on the character and ^^^r 
trustworthiness of the person from whom the information is ulti- 
mately derived, and also of the person from whom it is imme- 
diately derived ; and that is a question which ought to have been 
left to the jury. They might have found that Hintou was a person 
of such credibility and trustworthiness that the defendant might 
properly have trusted him. Moreover, Hinton's evidence was 
more than hearsay, for he was himself present when the plaintiff 
was challenged with the possession of the gun. 

[Ltjsh, J. The plea states that the ground of the defendant's 
action, and the information believed by him, was the statement of 
Robinson. But there was no statement made by Bobinson to the 
defendant, so that the plea was not proved.] 

The plea need not be taken to refer to a statement made by 
Kobinson himself to the defendant. But the question here does not 
turn on the pleadings but on the facts. 

[MoKTAGUE SMtTH, J. We must examine the pleadings, how- 
ever, because the direction of the Chief Baron was given with refer- 
ence to them. 

Keating, J. The defendant himself says that he did not act 
uii the information of Hinton.] 

To uphold the ruling, the Court must in substance decide that it 
is not competent to a person to act on evidence that would be 
insufficient to prove the plaintiff guilty on his trial for felony. 

[Blackburn, J. There may be a difference according to the 
circumstances. A man might be justified in immediately arresting;; 
a person of whom he knew nothing, and who was in the act 
of quitting the neighbourhood, when he would not be justified if 
the person were resident there, and known to him.] 

Digby Seymour , Q,C. {Murphy with him), for the plaintifi*. Tlie 
substance of the definition of reasonable and probable cause given 
by Tindal, C.J., in Broad v. Ham (I) is, that there must be such a 
state of circumstances, known to the defendant, as would produce 
in the mind of a reasonable man a belief in the guilt of the plaintiflf 
sufficiently strong to justify him morally, and according to the 

(1) 5 Bing. X. C. at p. 725. 
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18G8 ordinary rules of human conduct^ in doing as he has done. This 
Ferryman must depend upon the circumstances of the case, and will vary 
Lister. ^^^^ ^^^ ^^^^ done, for that might be sufficient to justify the appli- 
cation for a search warrant, which would not justify the giving in 

m 

custody. Now here all parties were at hand, and inquiry was easy ; 
but the defendant has chosen to content himself with hearsay 
evidence, and if this is to be allowed as founding reasonable and 
probable cause, at what point will it be possible to stop ? If hear- 
say in the first degree is allowed, and A. may act on what B. has 
told him he heard from C, why may he not act on what B. has 
told him he heard through C. from D., and so on through all the 
letters of the alphabet ? 

[MoNTAQUE Smith, J. The statement made by the defendant as 
to the step he took in inquiring of Bobinson shews what he 
thought to be the proper course to pursue. The judge at the trial 
is in a much better position than we are for estimating what was 
probable cause under the circumstances ; and though we cannot 
decline to review his decision, we ought to be able to see very 
clearly that he was wrong before we reverse it.] 

BaBatUine, Serjt, in reply. 

The judgment of the Court (Byles, Blackburn, Keating, Montague 
Smith, and Lush, JJ.) was delivered by 

Btles, J. Where there is a ready and obvious mode of ascer- 
taining the truth, and the opportunity of so doing is neglected by 
the defendant in such an action as the present, we think the 
absence of inquiry is an element in determining the difficult 
question of the presence or absence of reasonable and probable 
cause. What its weight may be must depend on the circumstances 
of each particular case, but we cannot decide that in the case 
before us the Lord Chief Baron was wrong in saying that the 
failure to obtain information from Bobinson would prevent the 
existence of reasonable and probable cause. 

Judgment affirmed. 
' Attorney for plaintiff: W. Oardiner. 

Attorney for defendant : E. C. Seaman. 
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GWYN V. THE NEATH CANAL NAVIGATION COMPANY. 1868 

Deed-^lnstrumciit — Construction — Estoppel, ^ 

In 1801, by a deed since lost, after reciting the conveyance to the defendants hy 

Lord Veraon, by a deed poll of even date, of the site of a canal and other premises, 

in consideration of an annual rent of 105Z., to be paid to him " or the pe'^on or 

persons to whom the freehold or inheritance of the premises thereby released 

ftbould for the time being belong, in case the said instrument or deed poll had not 

been made f the defendants covenanted with Lord Vernon, " and to and with the 

said person or persons to whom the freehold or inheritance of the hereditaments 

and premises hereinbefore recited to be released shall for the time being hehng^^ 

to pay the said yearly rent-charge in manner as and at the times whereon the 

same shall become due and payable ; and a power to distrain for non-payment of 

the rent-charge was given, and covenants made by the defendants, to and with 

persons described, in the same terms as the grantees of the rent-charge. 

In 1827, by a deed poll reciting the last deed verbatim, and the fact of its Io6!<, 
and reciting the death of Lord Vernon, and that the *' freehold and inheritance of 
the hereditaments and premises mentioned and comprised in the said deed poll, 
or the said rent-charge or yearly sum of 105Z.," was then vested in the Earl of 
Jersey, and that the rent-charge had been duly paid to Lord Vernon during his 
Hfe, and to the Earl of Jersey since his death ; the defendants ratified and con- 
firmed the deed poll so executed as aforesaid, and declared that the same should 
be '* good, valid, and effectual, to all intents and purposes, according to the true 
Vol. in. U 3 
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1868 intent «ind meaning thereof, notwithstanding the same is lost or mislaid as 

aforesaid." In an action by the assignee of the rent- charge : — 

^ " Ileldy that the terms of the deed of 1801 were explained by the recital contained 

Neath therein and the recitals of the deed of 1827, and that the latter deed, admitting 

Canai. Co. m^der the defendants' seal that the rentKjharge was then vested in fee in the Earl 

of .Jersey, estopped the defendants from denying it, and formed good evidence of 

a valid srant. 



Declaration, that a deed poll, which has been, and still is, 
lost by accident, was executed by the defendants, whereby, after 
reciting that Lord Vernon by a deed, bearing even date with the 
said deed poll, in consideration of the annual rent of 105/., to be 
from thenceforth yielded and paid to him [or the person or per- 
sons to whom the premises thereby released should for the tinae 
being belong, in case the said deed had not been made], by two 
lialf-yearly payments by the said company, did thereby and in 
pursuance of, &c., release and convey to the said company a canal, 
&c. ; the said company, by virtue, &c., and for the considerations 
in the said deed mentioned, did for themselves and their successors 
covenant with the said Lord Vernon [and to and with the person 
or |)ersons to whom the freehold or inheritance of the hereditaments 
and premises thereinbefore recited to be released should for the 
time being belong], that they, the said company, and their succes- 
sors, should and would from time to time and at all times there- 
after pay or cause to be paid the said yearly rent or sum of 105t, 
in manner as and at the times whereon the same should become 
payable ; the declaration then alleged that after the making of the 
deed all the interest of Lord Vernon under the said deed poll, and 
in the said yearly rent, became and was and is vested in the plain- 
tiff, and he became the person to whom the said freehold or inheri- 
tance of the said hereditaments and premises [belonged]; and 
alleged that the rent was in arrear. 

Pleas : 1. Non est factum. 2. That the interest of Lord Vernon 
under the deed and in the said yearly rent did not become vested 
in the plaintiff, nor did he become the person to whom the said 
freehold and inheritance of the said hereditaments and premises 
belonged, as alleged in the declaration. Issue thereon. 

At the trial of the cause before Pigott, B., at the Glamorgan** 
shire spring assizes, 1868, the plaintiff gave in evidence a deed 
poll executed by the company, and dated the 5th of July, 1827, 
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which recite^l, apparently verbatim, an earlier deed poll of the 1868 
defendants, dated the 29th of September, 1801. Gwtn 

The deed poll of the 29th of September, 1801, as recited, was in ne^th 
the following words : — " Whereas the Bight Hon. George Venables ^^^^^ ^^' 
Vernon, Lord Vernon, Baron of Kinderton, in the county of 
Chester, by a certain instrument or deed poll under bis hand and 
seal, bearing even date with these presents, in consideration of the 
annual rent of 1051 of lawful money of Great Britain, to be from 
thenceforth yielded and paid imto him, or the person or persons 
to whom the freehold or inheritance of the premises thereby released 
should for the time "being belong^ in case the said instrument or deed 
poll had not been made, by two half-yearly payments, by the said 
company of proprietors, did thereby, in pursuance of or by force 
and virtue of the powers in that behalf contained in the above 
recited act (31 Geo. 3, c. 85), grant, bargain, release, and convey 
unto the said company of proprietors [a canal and certain other 
premises], to hold unto and to the use of the said company of pro- 
prietors and their successors for ever, according to the true intent and 
meaning of the said act, or an act of 38 Geo. o, c. xxx., for amending 
the tirst-mentioned act, and extending the said canal ; as in and 
by the said recited instrument or deed poll, relation being there- 
unto had, will appear. Now these presents witness, that by virtue 
of the said recited acts of 31 Geo. 3, c. 85, and 38 Geo. 3, c xxx., 
and for the considerations in the said recited instrument or deed 
poll mentioned, the said company of proprietors of the said Neath 
Canal Navigation, do hereby, for themselves and their successors, 
covenant, promise, and agree to and with the said Lord Vernon, 
and to and with the said person or persons to whom the freehold or 
inheritance of the hereditaments and premises hereinbefore recited to 
be rdeased shall for the time being belong^ by these presents in 
manner following (that is to say), that they, the said company of 
proprietors and their successors, shall and will, from time to time 
and at all times for ever hereafter, well and truly pay, or cause to 
be paid, the said yearly rent or sum of 105/., in and by the said 
hereinbefore recited instrument or deed poll reserved, in manner 
as and at the times whereon the same shall become due and pay- 
able." Covenant by the defendants to pay rates, &c., and to in- 
demnify '' the said Lord Vernon, and the person and persons to 

U 2 3 
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whom the freehold or inheritance of the said hereditaments and 
premises hereinbefore recited to be released shall for the time being 
heUmg^ Powers of distress for non-payment of rent were given 
by the defendants to persons described in the same terms; and 
the defendants covenanted with the same persons to erect a wharf 
wall at the end of the canaL 

After this recital, the deed of 1827 proceeded : — ^^ And whereas 
the said George Yenables, Lord Yemon, hath departed this life 
since the date and execution of the said deed poll, and the 
freehold or inheritance of the hereditaments and premises men- 
tioned and comprised in the said deed poll, or the said rent- 
charge or yearly sum of 1051,^ is now vested in the Right Hon. 
George Earl of Jersey; and whereas the rent or sum of 1052., 
secured by the said deed poll, hath been duly paid to the said 
Lord Vernon during his life, and to the said Earl of Jersey since 
his death, up to the 25th of March, 1827 ; and whereas the said 
deed poll hath been lost or mislaid, and the said George Earl of 
Jersey hath applied to and requested the said company of pro- 
prietors to confirm the said deed poll in manner hereinafter men- 
tioned, to which the said company have agreed. Now these 
presents witness, that in pursuance of the said agreement and for 
the consideration aforesaid, the said company of proprietors have 
ratified and confirmed, and by these presents do ratify and confirm 
the said deed poll so executed as aforesaid, and do declare that the 
same shall be good, valid, and efiectual to all intents and purpose?, 
according to the true intent and meaning thereof, notwithstanding 
the same is so lost or mislaid as aforesaid. In witness, i&c." 

The plaintiff also proved a conveyance to him by Earl Jersey 
and his trustees, by lease and release, dated the 23rd and 24th of 
June, 1828, of certain lands, and of " all that yearly rent-chai^ 
or sum of 105Z. charged upon the Neath canal and lands in the 
county of Glamorgan, granted by the company of proprietors of 
the Neath canal navigation to the late Lord Vernon." 

Tlie counsel for the defendants then objected that the decla* 
ration was repugnant and absurd, since it stated a rent-charge 
payable by the defendants to themselves ; and he claimed a non- 
suit. The learned judge refused to nonsuit the plaintiff, and 
directed a verdict to be entered for him, giving the defendants 
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leave to move to enter the verdict for them, the plaintiff to be at 1868 
liberty to make any amendment that could enable him to recover owtk 
on the evidence given, and the defendants to be at liberty to j^eath 
amend their pleas if necessar}*. Canal Co. 

Two forms of amendment were subsequently proposed, both of 
which were before the Court on the argument of the rule. The 
first substituted for the words included in the first bracket in the 
declaration the words ** and his assigns of the said rent, or the 
person or persons for the time being entitled to the said rent,*' and 
for the words in the second bracket the same words, substituting 
and for or. The second substituted for the words '' should for the 
time being belong " in the second bracket, and for '' belonged " 
in the third bracket, the words '' would for the time being have 
belonged, in case the said deed had not been made," these being 
the words of the recital 

A rule having been obtained pursuant to the leave reserved, 

Criffardy Q.O., and H. O. AUen, shewed cause. If from the whole 
of an instrument taken together the intention of the parties is 
clear, the defect, redundancy, or error of one part will be supplied, 
restrained, or corrected by the residue. It is clear, u\yon the deed 
of 1801 as recited, that the grant of the rent-charge is intended to 
be perpetual, and to pass on the death of Lord Yemon to others 
in succession. These persons are described in the recital of the 
deed of even date, and in the statement of the consideration of that 
deed; and the expressions there used are either equivalent to 
heirs and assigns, or else signify that the rent-charge is to go with 
the property from which the land conveyed to the company was 
detached. In the latter case, whatever that property was, the 
defendants have admitted under their seal, and are estopped from 
denying that it was, in 1827, vested in Earl Jersey in fee. If so, 
the rent-charge was similarly vested, and it is so recited ; and as 
it has now been conveyed to the plaintiff, the plaintiff is in the 
same position as Earl Jersey was at that time. But if the words 
be taken more simply, as being equivalent to heirs and assigns, 
then it is merely admitted by the defendants that that rent-charge 
was vested in Earl Jersey in fee, and the words in the deed of 
1827, " hereditaments and premises ... or the said rent-charge," 
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18C8 are equivalent expressions. In any view, therefore, the plaintiff 

GwYK ^s entitled. In Payler v. Eomersham (1), and in Simons v. John- 

N^Tii ^^^ (^)* ^^® operative words of deeds were restrained by the reci- 

Canax, Co. tals ; and in Lord Say and SeoTs Case (3) the names of the 

parties to an indenture, in Flight v. Lake (4) essential words in 

an annuity memorial, and in Langston v. Langston (5) a limitation 

of an estate tail were supplied. The principles applicable to the 

case were laid down and applied in Smith v. Packhurd (6) ; see 

also per Copley, Serjt, arguendo in Oholmonddey v. Clinton. (7) 

Bowen and Hughes supported the rule. The change in the 
language of the deed required to support the plaintiff*s demand 
far exceeds what has been done in any of the cases cited, and is 
such as can only be effected by an application to equity to reform 
the instrument. The same form of expression is repeated four 
times in the deed of 1801, a circumstance favouring the theory 
that it is designed and int<entional. But if not designed, still the 
words cannot be struck out and othere substituted, the more so as 
it cannot be clearly shewn what the substitution ought to be, and 
the alteration would be merely conjectural. The decision in Choi- 
mondeley v. Clinton (8) is in favour of the defendants, and this 
agrees with several cases where the Courts have refused to alter 
or supply mistakes and deficiencies. The Court refused in Holden 
v. Raphael (9) to supply the name of the debtor in a bail bond, and 
in Doe v. Godwin (10) to read " hereinafter " as ** herein." That 
by reading the o{)erative words as they stand the deed becomes 
insensible is no sufficient argument for reading them otherwise, as 
is shewn by Doe y. Carew (11), where a proviso in a lease for re- 
entry, which was insensible, was not amended. They also cited 
Allan v. Mawson (12) ; Palmer v. Stavdey. (13) With respect to 
the estoppel, it has not that certainty which is required ; the terms 
of the recital itself are ambiguous : note to Doe v. Oliver ^ 2 Smith 
L.C. 6th ed., pp. 671, 693. 

(1) 4 M. & S. 423. (8) 2 B. & A. 625. 

(2) 3 B. & Ad. 175. (9) 4 A. & E. 228. 

(3) 10 Mod. 41, 46 ; 4 Bro. P. C. 73. (10) 4 M. & S. 265. 

(4) 2 Bing. N. C. 72, (11) 2 Q. B. 317. 

(5) 2 CI. & F. 194, (12) 4 Camp. 115. 

(6) 3 Atk. 135. (13) 1 Salk. 24. 

(7) 2 B. & A. at p. 637 
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Eellt, C.B. [after stating the facts, proceeded] : — The question 18^ 
for us is, whether from the obscure and doubtful terms of the deed g^vyh 
of 1801, as they are recited in the deed of 1827, we can <»Uect nl^atH 
enough to satisfy us that the plaintiflf, claiming under Lord Jersey, ^-'a^^'^ ^ '^* 
is entitled to maintain an action for this rent-charge ; and lAiat 
question we must determiue as a court of law, administering the 
rales of law* The result of all the authorities is, that when a 
court of law can clearly collect from the language within the four 
comers of a deed, or instrument in writing, the real intentions of 
the parties, they are bound to give effect to it by supplying any- 
thing necessarily to be inferred from the terms used, and by reject* 
ing as superfluous whatever is repugnant to the intention so 
discerned. I have had some doubt whether it was competent to us 
80 to deal with this deed as to establish the plaintiff's title, or 
whether it would not be necessary to resort to equity. But when 
a court of equity is called upon to reform an instrument, and to 
make it conformable to the intentions of the parties, it must be 
under such circumstances as would preclude a court of law from 
giving effect to that intention, by reason of the inadmissibility of 
extrinsic evidence to explain it On the other hand, it is only 
when it is impossible upon the face of the deed to collect the tme 
intention, or when something appears shev/ing that it does not truly 
express that intention, that extrinsic evidence can be resorted to by 
a court of equity to supply or correct that deficiency. Now, on 
looking at this deed, it is unnecessary to resort to such evidence, 
for from the language of the deed itself as recited, the full inten- 
tion of the parties in relation to this rent-charge may be satisfac- 
torily and clearly discovered. The deel of 1801 recites a 
conveyance by Lord Vernon to the defendants of the site of a canal 
and some other premises, in consideration of an annual rent of 
105/. to Lord Vernon, **or the person or persons to whom the free- 
hold or inheritance of the premises thereby released should for the 
time being belong in case the said instrument or deed poll had noi 
been made " ; that is, in consideration of a rent-charge to Lord 
Vernon without words of inheritance, and therefore only for life, 
and after his death to the persons who would have been the owners of 
the land in case the deed of conveyance had not been made. Then 
follow the operative words, which purport to grant the rent-charge 
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1868 to Lord Vernon and to those to whom the land will belong, and 
GwTK the power of distress is given in the same terras^ Now what con- 
Kbath straction are we to put on this ? It is clear and certain that a 
Canal Go. perpetual rent-charge was intended to be granted. To whom, then, 
was it intended that it should be granted ? It would be repugnant 
and insensible that a grant to the company themselves should be 
meant, since they were themselves the makers of the grant. In 
the first instance, it is granted to Lord Yernon for life, and the 
intention is equally clear that it should pass on his death to those 
to whom the site released would have belonged. To whom, then, 
would the site have belonged ? If the deed rested there the diffi- 
culty might, perhaps, have been insuperable. But when we go on 
with the deed in which this deed of grant is recited, we find what 
put» an end to all difficulty, and shews clearly and distinctly under 
the seal of the company, that the ^ freehold or inheritance of the 
hereditaments and premises mentioned and comprised in the said 
deed poll or the said rent-charge or yearly sum of 105/.,*' was then 
vested in the Earl of Jersey. Now that cannot mean that the site 
of the canal had vested in the Earl of Jersey ; and the company 
have therefore contradicted that construction of the words describ- 
ing the class to whom the rent-charge was to pass, which would 
make them apply to those who were owners of the site conveyed. 
But it is clear that the framer of the instrument felt a difficulty in 
describing the present interest of the Earl of Jersey, so as to make 
it correspond with the words of limitation contained in the original 
deed, and therefore after repeating the words used in the deed, or 
words nearly corresponding to them, he adds the words, *' or the 
said rent-charge or yearly sum of 105/." So that no doubt what* 
ever is left that the inheritance of the rent-charge which had been 
granted by the deed to Lord Yernon for life, had after his death 
vested in the Earl of Jersey, and was by the company confirmed to 
him by this deed. We may very probably infer that the land 
granted formed part of a much larger estate, of which Lord Yernon 
was the tenant for life under a settlement by deed or will, and 
of which the Earl of Jersey afterwards took the fee simple as 
remainder man; and that the rent-charge was for that reason 
granted to him for life only, and in remainder to those who were 
entitled in remainder under the settlement ; so that the words of 
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the operative part of the deed would obviously point to the same iscs 

persons as are described in the introductory clause. But the admis- Gwyn ~ 

sion in the subsequent deed makes it unnecessary for us to resort ^^xh 

to any such conjecture. And it is satisfactory to know that we are Canal Co. 
able to effect the justice of the case, without violating or trans- 
gressing any rule of law. 

Martin, B. I am of the same opinion ; but I am not at all 
insensible to the difficulties of the case. The question is, whether 
on the evidence given at the trial, the jury could properly have 
come to the conclusion that the plaintiff was entitled to the rent- 
charge. It is rather a question of .fact than of law, but that question 
is submitted to us for decision. Beyond the deed of 18279 the only 
evidence is, that whatever was vested in the Earl of Jersey has 
been conveyed to the plaintiff, so that if no such conveyance had 
been made, and the Earl of Jersey's Iieir had sued, he would have 
been in precisely the same position as the present plaintiff Now, 
in such an action, this deed under the defendants' seal would be 
the strongest possible evidence against them. Although it recites 
the deed of grant, it does not profess to state precisely the terms in 
which it was executed, and we have therefore a right to see what 
conclusion is to be drawn from the whole deed of 1827. The deed 
first recites a conveyance of land by Lord Vernon to the com[>any, 
in consideration of the rent^charge to be paid to Lord Vernon, 
** or to the persons to whom the freehold or inheritance of the 
premises thereby released should for the time being belong, in case 
the said instrument or deed poll had not been made." We have no 
private Act of Parliament before us, but we may very fairly con- 
clude that Lord Vernon was only tenant for life, and that he was 
enabled by virtue of statutory powers to convey the land and bind 
the remainder man. The deed then goes on to grant the rent- 
charge, and it amply appears that in this part of the deed there is 
a mistake, and in all probability a miscopy; because the rent- 
charge is made payable to the persons to whom the premises so 
released would belong, and the same mistake is repeated in other 
parts of the deed. This is in itself insensible, and is inconsistent 
and repugnant to the real intention of the parties, as shewn by the 
recitaL But the rent-charge is to be paid ** at all times for ever 
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1868 hereafter," so that it is clear it is intended to be a perpetual rent* 

~~GwTK charge. The deed of 1827 then recites that the rent-charge was 

^ ^ then vested in the Earl of Jersey, and the mode in which this 

Oakal Co. is stated is not so incorrect as it might appear, for with respect to 

the site of the canal, at least, the grant of it may have been 

thought agrant of a mere incorporeal hereditament* yiz., the right of 

making a canal, and the rent-charge would in that case be rightly 

reserved. The deed then recites the payment of the rent-charge, 

and the death of Lord Yernon, and that the rent-charge is now 

vested in the Earl of Jersey- These circumstances entitle the 

Court to draw any inference that is necessary to support the right 

recited to exist in the Earl of Jersey, and which, if it so existed, 

is now vested in the plaintiff. 

Bramwell, B., concurred. 

Channell, B. I am of the same opinion, and I have never enter- 
tained much doubt as to any of the points argued ; but, considering 
the importance of the question, I think it right to add my reasons. 
By the choice of the learned counse], no question was left to the jury, 
and the whole matter is referred to us for decision. The dedara* 
tion at first claimed a rent^charge in the terms of the recital of the 
deed of 1801, alleging matter of fact to shew the plaintiff entitled. 
The defendants pleaded non est factum, and although they could 
not succeed upon that plea, yet their further plea denying the title 
of the plaintiff compelled him to prove his title as alleged, which 
according to the terms of the declaration he could not do. The 
plaintiff has now amended his declaration, by stating what he 
asserts to be the legal effect of the deed, and now the defendants* 
plea of non est factum applies, and raises the question whether the 
legal effect of the deed is correctly set out. 1 am of opinion 
that the deed does correspond with the legal effect stated in the 
declaration ; nor do 1 feel any difficulty in so construing it. The 
rule of law is, that you are to construe a deed so as to make 
every part consistent ; and the class of cases in which a court of 
equity must be applied to are those where the language of the 
deed admits of only one construction, and that not the construction 
which the parties intended. It is therefore within the power 
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of this Court to see what is the meaning of the covenant. Now, jgcs 
though the words used might by themselves be capable of a diflfer- ^^^^^ 
ent meaning, we may call in aid the recitals to explain them, «. 

especially that recital which states the whole interest to be then Canal Co. 
vested in the Earl of Jersey. The right course then is, not to 
reform or correct the instrument, but to construe it by the light of 
the recitals. It is impossible not to see that tli^re is a strong 
probability that Lord Yemon was not seised in fee of the property 
conveyed, for if he had been, the purchase money would probably 
have been payable at onc3, or if a rent-charge had been created, it 
would have been granted to Lord Yemon, his heirs and assigps. 
But by the deed he is made to convey the fee simple and inherit- 
ance of the land, and if, being unable of himself to make such a 
conveyance, he has been enabled by the legislature to do so, we 
have a reason why he may have been compelled to reserve a rent- 
charge for the interest of those in remainder. Now, suppose in 
1828, the year after the deed of confirmation, the Earl of Jersey 
had himself sued the defendants for the rent-charge, and had put 
in evidence this deed, who can say that it would not have been 
very cogent evidence of his title, being an admission under the 
defendants' seal; and if the question had been left to the jury, 
there would hav^ been abundant evidence to shew his right in the 
manner here set out and declared upon. But there is no reason, if 
the Earl of Jersey could have proved his title, why the plaintiff, 
who claims under the Earl of Jersey, should not equally succeed. 
On all grounds, therefore, I am of opinion that the plaintiff is 
entitled to have this rule discharsfed. 



Rule discharged. 



Attorneys for plaintiff: Vizard & Co, 
Attorneys for defendants : Wrentmore dt Son. 
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1868 SCOTT V. STANSFIELD. 

*"* "^ ^' Siandet* -County Court Judge — Words spoken hy^ while silting in capacity ef 

Judge — Maiice-^-Irrekvance. 

Plea, to a declaration for slander, that the defendant was a county court judge, 
and the words complained of were spoken by him in his capacity as such judge, 
while sitting in his court, and trying a cause in which the present plaintiff was 
defendant Replication, that the said words were si)okcn falsely and maliciously, 
and without any reasonable, probable or justi6able cause, and without any foun- 
dation whatever, and not bouft fide in the discharge of the defendant's duty as 
judge, and were wholly irrelevant in reference to the matter before him : — 

Btid, that the replication was bad, and the action not maintainable. 

Declaration, for that the plaintiff carried on the business of 
an accountant and scrivener, and the defendant falsely and mali- 
ciously, and without reasonable or justifiable cause, and not on any 
justifiable occasion, spoke and published of the plaintiff, of and 
concerning him in relation to his said business and the carrying 
on and conducting thereof, the words following, that is to say: 
" You," meaning the plaintiff, " are a harpy, preying on the yitals 
of the poor." 

2nd plea: that before and at the time when the alleged 
grievance was committed, the defendant was the judge of a certain 
court of record, being the County Court of Yorkshire, holden at 
Huddersfield, and at the time when he did what was complained 
of, the defendant was sitting in the said court, and acting in his 
capacity as such judge as aforesaid, and was as such judge hearing 
and trying a cause in which the now plaintiff was defendant, the 
hearing and determination of which was within the jurisdiction of 
the said court; and during the said trial the now defendant, iu 
his capacity as such judge, did, as such judge sitting as aforesaid, 
speak and publish the said words of which the plaintiff complains 
which is the supposed grievance above complained of. 

Beplieation to the 2nd plea : that the said words so spoken and 
published by the defendant as aforesaid, were spoken falsely and 
maliciously, and without any reasonable, probable or justifiable 
cause, and without any foundation whatever, and not bona fide in 
discharge of his duty as judge as aforesaid, and were wholly un- 
called for, immaterial, irrelevant, and impertinent, in reference to, 
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or in respect of, the matters before him, and were wholly unwar- ihgs 
ranted on the said occasion, of all which premises the defendant scott 
had notice before and at the time of the committing of the said g^^j^gj^g, 
grievance, and then well knew. 
Demurrer and joinder. 

QfMtn, Q.C. {Kemplay with him), in support of the demurrer. 
The plea and replication taken together raise the question whether 
the defendant is liable to an ac^tion in respect of the words men- 
tioned in the declaration, such words having been spoken by him 
in his capacity of 'judge, but spoken falsely, maliciously and irre- 
levantly. There is no authority for the position that an action 
will lie against a judge for anything done by him while acting in 
the exercise of his jurisdiction. The remedy for any ofiBcial mis- 
conduct on the part of the defendant is by application to the Lord ' 
Chancellor for his removal. The principle which governs these 
cases is laid down in the case of Floyd v. Barker, (1) That principle 
has been followed in a long series of decisions, see JS. v. Skinner (2) ; 
Miller v. Hope (3) ; JekyU v. Sir John Moore (4) ; Revis v. Smith (5) ; 
Henderson v. Broomhead (6) ; Fray v. Blackburn. (7) It is quite 
clear from these cases that no action will lie against a judge for a 
judicial act, though it be alleged to have been done maliciously 
and corruptly. The true ground of a judge's exemption from 
actions is to be found, with a review of the older authorities, in 
the judgment of Chief Justice Kent, in the case of Tates v. 
Lansing, (8) In the case of Thomas v. Churton (9) it was held, 
that a coroner holding an inquest is not liable to an action for 
words falsely and maliciously spoken by him in his address to the 
jury; but Cockbum, C.J., there said (10): "I am reluctant to 
decide, and will not do so until the question comes before me that 
if a judge abuses his judicial office by using slanderous words, mali- 
ciously and without reasonable and probable cause, he is not to be 
liable to an action." The present replication is probably founded 
upon that dictum. 

(1) 12 Rep. 23. (6) 4 H. & N. 569. 

(2) Loffr, 55. (7) 3 a & S. 576. 

(3) 2 Shaw, Sc. App, Cases, 125. (8) 5 Job. 282 ; 9 Job. 395. 

(4) 2 B. & P. (N. H.) 341. (9) 2 B. & S. 475. 

(5) 18 C. B. 126. (10) 2 B. & S. at p. 479. 
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1868 Manidy, Q.(7., contra. The decisions cited are inapplicable to 

SooTT the present case. For it was not alleged in any of those cases, 
Stansfield *^^^ *^^ j^^g6 had said, maliciously and without reasonable cause, 
what was altogether irrelevant to the matter before him. In 
Addison on Torts, 2nd ed., p. 547, the law is thus laid down : " A 
judge, therefore, is not answerable for slander spoken by him in 
the exercise of his judicial functions in reference to a matter 
before him ; but, if he goes out of his way to make slanderous 
attacks on the character of private persons in respect of matters 
not before him, and into which he has no jurisdiction to inquire, 
he will be responsible, like any other individual, for the conse- 
quences." The cases cited in support of that proposition are 
Lewis V. Levi (1), and MacOregor v. Thwaites (2) ; but, it must 
be admitted, they do not go far enough to support the plaintiflTs 
contention. It is, however, clear, that the fact of a judge's having 
jurisdiction to try a particular case will not justify his going out 
of his way, and, with reference to a subject wholly irrelevant, 
making falsely and maliciously slanderous statements affecting 
private character. It is then just as if he were not acting in 
his judicial character at all. He cannot abuse his oflSce for the 
purpose of doing with impunity, under colour of it, that which has 
no connection with it and which in a private individual would be 
actionable. In the case of Houlden v. Smith (3), it was held, that 
a judge of a county court is answerable for an act done by his com- 
mand, when he has no jurisdiction, and is not misinformed as to 
the facts on which jurisdiction depends. 

Kelly, C.B. I am of opinion that our judgment must be for 
the defendant. The question raised upon this record is whether 
an action is maintainable against the judge of a county court, 
which is a court of record, for words spoken by him in his judicial 
character and in the exercise of his functions as judge in the court 
over which he presides, where such words would as against an 
ordinary individual constitute a cause of action, and where they are 
alleged to have been spoken maliciously and without probable cause, 
and to have been irrelevant to the matter before him. The ques- 

(1) 27 L. J. (Q.B.) 282. (2) 3 B. & C. 24. (3) 14 Q. B. 841. 
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tion arises, perhaps, for the first time with reference to a county 1868 
court JQ^ge, but a series of decisions uniformly to the same effect, Sgott 
extending from the time of Lord Coke to the present time, estabh'sh staksfield. 
the general proposition that no action will lie against a judge for 
any acts done or words spoken in his judicial capacity in a court 
of justice. This doctrine has been applied not only to the superior 
courts, but to the court of a coroner and to a court martial, which 
is not a (.*ourt of record. It is essential in all courts that the^ 
judges who are appointed to administer the law should be permitted / 
to administer it under the protection of the law independently andj, 
freely, without favour and without fear. This provision of the law 
is not for the protection or benefit of a malicious or corrupt judge, \ 
but for the benefit of the public, whose interest it is that the judges 
should be at liberty to exercise their functions with independence 
and without fear of consequences. How could a judge so exercise 
his office if he were in daily and hourly fear of an action being 
brought against him, and of liaving the question submitted to a 
jury whether a matter on which he had commented judicially was 
or was not relevant to the case before him ? Again, if a question 
arose as to the bona fides of the judge it would have, if the analogy 
of similar cases is to be followed, to be submitted to the jury. 
Thus if we were to hold that an action is maintainable against a 
judge for words sjKjken by him in his judicial capacity, under such 
circumstances as those appearing on these pleadings, we should 
expose him to constant danger of having questions such as that of 
good faith or relevancy raised against him before a jury, and of 
having the mode in which he might administer justice in his court 
submitted to their determination. It is impossible to overestimate 
the inconvenience of such a result. For these reasons I am most 
strongly of opinion that no such action as this can, under any cir- 
cumstances, be maintainable. 

Martin, B. I am also of the same opinion. It seems to me 
quite clear that words spoken under the circumstances stated in 
these pleadings are not the subject of an action of slander. The 
plea states that the defendant at the time when he spoke the 
words complained of, was sitting as the judge of a court of record, 
and spoke them while acting in his capacity of judge, and trying 
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18C8 a cause within his jurisdiction in which the present plaintiff was 
Bccrrr defendant. If words spoken under such circumstances were the 
STAiraFTErD. subject of an action of slander, the most mischievous consequences 
would ensue ; no judge, as my Lord has pointed out, would then 
be able freely to administer justice, for if it were alleged, as is the 
case here, that he spoke falsely and maliciously, and not bona fide 
in the discharge of his duty, and that what he said was irrelevant 
to the matter in hand, a jury would have to determine the ques- 
tion whetiier what he said in the coui-se of a case which he hud 
jurisdiction to try was or was not said under the circumstances 
so alleged. What judge could try a case with any degree of 
independence if he w&s to be afterwards subject to have his con- 
duct in the administration of justice commented upon to a jury, 
and the propriety of it determined by them ? It appears to me 
that the opinion expressed by Chief Justice Kent, in the American 
case cited, puts this matter upon its proper foundation, and states 
that which is both sound law and good sense in reference to it I 
do not think we are really deciding anything new, for to my miiiil 
the decisions of the Court of Queen's Bench have gone the full 
length of our present decision. 

Bramwell, B. I am entirely of the same opinion. I will only 
quote a remark made by the late Lord Chief Baron in the case 
of Gden v. HaH. (1) He there says : ** The question is not whether 
a magistrate who, without any evidence, wilfully and maliciously 
convicts a person brought before him, is liable to an action, but 
whether a man who has really acted as a ju^lge shall have the 
question tried before a jury." There might, first of all, be a 
question as to what the words uttered really were, for the de- 
fendant might get into the box and deny having used the words 
imputed to him, and the jury might find against him : then it 
would be a question whether they were spoken bona fide. That 
question also would have to be determined by a jury if such an 
action as the present were maintainable. I think there would 
be manifest inconvenience in such a state of things. 

Channell, B. I am of the same opinion. If the facts allege^l 

(1) 2 H. & N. at p. 393. 
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by the replication were trae^ no doubt there would be misconduct 1868 
on the part of the defendant It does not follow from the decision g^^^ 
which we now pronounce, that a county court judge can so mis- 
conduct himself with impunity. If a county court judge be guilty 
of misconduct in the exercise of his office, the Lord Chancellor 
may, if he think it expedient, remove him from such office, but no 
action will, in my opinion, lie against him for anything done by 
him in his judicial capacity. For the benefit of the public and 
the due administration of justice, the law provides that a judge is 
to be so far free and unfettered in the exercise of his office as not 
to be liable to an action for what he does in the capacity of judge, 
and so placed under restraint in the discharge of his duty. 

JvdgmenJtfar the defendant. 

Attorney for plaintiff: T. Thackery Calvert, 
Attorney for defendant : E. B. Clarke. 



BIRD V. ELWES. May 27. 

Landlord and Tenani — Agreement to Repair — Agreement to pay Charge$ — 
Nuisances Removal Ad, 1856 (18 dt 19 Vict c. 121), s. 19. 

By an agreement of demise of a house and grounds, the landlord undertook to 
keep the premises in repair, and to pay all rates, taxes, and charges which might 
be payable in respect of the premises. In the grounds was a piece of ornamental 
water, in which during the tenancy ai\ accumulation of mud caused at one spot a 
public nuisance, and at another spot a nuisance to the tenant, and elsewhere 
choked up the stream. The tenant, being summoned under the Nuisances Removal 
Act, 1855, in respect of the public nuisance, employed a contractor to clear out the 
whole stream to the satisfaction of the inspector of nuisances. Afterwards, at the 
hearing of the summons, an order was made on him to abate the public nuisance. 
The whole of the mud was cleared out under the contract, that part which con- 
stituted the public nuisance being removed partly before and partly after the date 
of the order: — 

Sddf first, that the landlord was not, under his agreement to repair, bound to 
cleanse the ornamental water. 

Secondly, that no charge on the premises in respect of any part of the work 
done had been created by the proceedings under the Nuisances Removal Act, 1855. 

Speciai. case. 

On the 3rd of March, 1862, the defendant, by an agreement in 
writing, let to the plaintiff a house (called Stoke College) and 
Vpu IIL X 8 
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ises premises for a term of three years ; the tenant agreeing to keep 
Bird the gardens stocked and cropped^ and to keep clear the roofs and 
ELwn. gutters, not to alter the arrangement of the grounds, nor to cut 
or remove the timber, shrubs, or fences, except necessary pronings, 
not to mow the grass land twice in the year, and to keep down 
the rabbits ; and the landlord agreeing to keep the ^ house and 
premises and the waterpipes and pumps in good and substantial 
repair, and to pay and discharge all rates, taxes, and other charges 
payable in respect of the premises during the tenancy ;" with power 
to the tenant on or before the 29th of September, 1864, to give 
notice to continue the tenancy for two years, and with a similar 
power, in the event of his exercising this option, to give notice on 
or before the 29th of September, 1866, to continue the tenancy 
for a further term of two years. In 1864 the plaintiff exercised 
his option of continuing the tenancy. 

In the grounds was a stream of ornamental water, in which, in 
1866, an accumulation of mud had taken place, causing a nuisance 
in two places, one opposite certain cottages, the other adjacent to 
an island, and in other parts choking up the stream. 

On the 24th of August the inspector of nuisances gave notice 
to the guardians for the Bisbridge Union (being under 23 & 24 
Vict. c. 77, s. 2, the local authority for the execution of the Nui- 
sances Bemoval Act), of the existence of a nuisance on the plain- 
tiff's premises at the spot opposite the cottages. The inspector, 
on the 24th of August, by the direction of the guardians, gave 
notice to the plaintiff that if the nuisance were not abated within 
twenty-four hours, a summons would be issued against him ; and 
on the 7th of September, the nuisance not being removed, tho 
guardians directed the inspector to take proceedings against 
the " occupier " of the premises. On the 10th of September, the 
inspector laid before the justices an information of the existence 
of a nuisance at the spot in question, stating it to be ^caused by 
the act or default of the occupier of the premises '^ and a sum- 
mons was thereupon issued by the justices directed to ** the occu- 
pier of Stoke College," to answer the complaint. 

On the 18th of September the plaintiff entered into a contract 
with one Dyson, to clear out the mud from the whole of the orna- 
mental water, to the satisfaction of the inspector, for the sum of 
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loot On the 22nd of September he gave notice to continue his 1868 
tenancy- ^ 

Some correspondence had passed between the plaintiff and the v/' 
defendant in April, the defendant declining to dear out the whole 
of the ornamental water, as required by the plaintiff, at his own 
expense ; and in September the proceedings before the magistrates 
were communicated by the plaintiff to the defendant, and the 
defendant offered to remove the nuisance, but again refused to 
clear out the whole stream, and on hearing of the plaintiff's con- 
tract wiih Dyson, declined to have anything more to do with the 
matter. 

The mud was cleared out by Dyson according to his contract, 
the work being commenced on the 19th of September and finished 
on the 24th of October ; and the part of the work done before the 
24th of September was a partial removal, at the cost of 13Z. 13«., 
of the mud at the spot where the nuisance existed which was the 
subject of the information. 

On the 24th of September the plaintiff appeared to the sum- 
mons, and the justices made an order, finding the facts in the 
terms of the information, and ordering the '^ occupier" within 
twenty-five days to remove the nuisance, and in default authorizing 
the guardians to enter and do all things necessary for carrying out 
the order. 

The plaintiff paid the lOOZ. to Dyson, and 57. to the inspector for 
superintending the work, and these chaises were reasonable. The 
(.'ost of removing the nuisance referred to in the order was 2121, in- 
cluding the 132. 13s. attributable to the work done before the 24th 
of September, leaving IL Is. as the cost of doing the rest of the 
work included in the order; and the cost of removing the nuisance 
adjacent to the island was 1621 The plaintiff sought to recover the 
whole of the money paid, and the question for the opinion of the 
Court was, whether the plaintiff was entitled to recover from the 
defendant the said sums of 1002. and 57., or any and what part of 
the said sums? 

The pleadings were made part of the case. The first count 

of the declaration set out the agreement of demise, and the 

notices of renewal, and averred that certain taxes and charges, 

amounting to 1052., became payable in respect of the premises 

X 2 3 
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1868 during the tenancies, whicb, by the agreement, the defendant was 
^~ BoTD bound to pay ; and that the defendant did not pay the same, 
Elwbi whereby the plaintiff had been obliged to pay and discharge the 
same ; the second, count stated the same matter in sabstance, with- 
out setting out the agreement or notices of renewal ; the third 
count was for money paid, and for work, services, and materials. 
The pleas to the first and second counts were traverses of the 
ngreement, of the notices, of the tenancy, and of the averments 
that the taxes and charges became payable, and that the plaintiff 
did not pay them ; and to the third count, never indebted. Issue. 

The Nuisances Bemoval Act, 1855 (18 & 19 Vict, a 121), s. 12, 
empowers justices, on complaint by the local authority, to issue a 
summons to the person by whose act, default, permission, or suffer- 
ance, the nuisance arises or continues, or if such person cannot be 
found, the owner or occupier of the premises in which the nuisance 
arises, and if, on inquiry, the existence of the nuisance is proved, 
to make an order on such person, owner, or occupier, for the abate- 
ment of the nuisance. 

By s. 14, penalties are imposed on any person not obeying the 
order for abatement ; and it is provided that " the local authority 
may, under the powers of entry given by the act (s, 11), enter the 
premises to which the order relates, and remove or abate the 
nuisance condemned or prohibited, and do whatever may be 
necessary in execution of such order, and charge the cost to the 
person on wliom the order is made, as hereinafter provided." 

By s. 19, the reasonable costs and expenses of making a com- 
plaint, obtaining an order, or carrying the same into effect under 
the act, ^' shall be deemed to be money paid for the use and at tlie 
request of the person on whom the order is made . • • . and in 
case of nuisances caused by the act or default of the owner of 
premises, the said premises shall be and continue chargeable with 
such costs and expenses, and also with the amount of any penalties 
incurred under this act" 

By the Sanitary Act, 1866 (29 & 30 Vict. c. 90), s. 34, the 
nuisance authority (which by s. 15 means any authority empowered 
to execute the Nuisances Bemoval Acts) may at their discretion 
require the payment of any costs or expenses which the owner of 
any premises may be liable to pay under the Nuisances Bemoval 
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Act or this act, either from the owner or from any person then or 1868 
at any time thereafter occupying the premises, and the owner or bibd 
occupier shall be liable to pay the same, and the owner shall allow E^wEa. 
the occupier to deduct the sum so paid from the rent ; provided 
that nothing in the act contained shall affect any contract between 
the owner and occupier by which it is agreed that the occupier 
shall pay or discharge all rates dues and sums of money payable in 
respect of the premises, or affect any contract between landlord 
and tenant. 

Thmger (Dennvan, Q.C.^ with him), for the plaintiff". The agree- 
ment to repair must be construed according to the subject of 
demise, and must extend to the whole of it : Barrett v. Duke of 
Bedford. (1) It must include, therefore, such repair as is appro- 
priate to a piece of ornamental water, that is, such repair as will 
keep it in the condition of being ornamental water. And this 
must include cleansing and scouring it, otherwise the absurdity 
would follow that it might be filled up and choked, and entirely 
lose its character, and a destruction of the subject of demise 
take place, and yet no breach of the agreement be committed ; 
although the destruction were caused by the same natural agencies 
that cause the decay of the structure of a house, and the ope- 
ration of which as to a house the covenantor would certainly be 
bound to prevent. Accordingly, a covenant to repair, when it 
is expanded in a formal lease, commonly includes the words 
" cleanse and scour," where there is a subject to which those 
words may properly apply. Davidson's Prec. of Conv. vol. v. 
pp. 135, 154, 222, 239, 249, 443, 451, 8 & 9 Vict. c. 124, s. 1, and 
sched. 2. This agreement, in fact, divides the duties to be per- 
formed in respect of the house and grounds into two parts, one of 
which is to be performed by the tenant, and the other by the land- 
lord ; there are no words on the tenant's side which can be made to 
include the duty of cleansing this piece of water ; and it follows, 
therefore, that it is included in the landlord's undertaking, where 
a word is found that may properly express it. The tenant there- 
fore is entitled to succeed on this breach of the agreement, for 
though the pleadings are referred to, the special case raises the 

(iy8T.R.602. 
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1868 whole qnestion between the parties. Bat, farther, the landlord 
Bnm being boond to deanse the water, the aocamalation which cansed 
Elwb. ^^ noisance took place by his de&olt. By rirtae of the proceed* 
ings onder the Nnisances Bemoval Act, the cost of abating the 
nnisance became a charge on the premises, and he was boond to 
pay it nnder the agreement. Or, if not strictly a charge on the 
premises, it was, at least, a charge in respect of the premises, which 
was within both the words and the meaning of the agreement : 
"Payne v. Burridffe (1) ; TidsweU y. Whiiworth (2) ; Thompson v. 
Lapworih (3) ; Sioeel v. Seager (4) ; Hurst v. Surd. (5) There 
is more reason to indade in the ondertahing a charge for a benefit 
to the property of a permanent nature (as this is) when the nnder- 
taking is on the side of the landlord than when it is on the side 
of the tenant For that portion of the expenses, therefore, which 
was incorred in removing the nuisance, the plaintiff is at least 
entitled to recover. 

Dixon (Oarth, Q.O., with him), for the defendant, was not called 
npon. 

Eellt, C. B. Our judgment must be for the defendant. The 
plaintiff puts his claim, in the first instance, on a clause in the 
agreement of demise, by which the landlord undertakes to keep the 
premises in repair ; and he contends that under these words the 
landlord was bound to keep the ornamental water in good and 
substantial repair, and committed a breach of his agreement in 
allowing the mud to accumulate. We are all of opinion that this 
is not the meaning of the contract. It could, at the utmost, only 
apply so far as to bind th^ landlord to do such repairs as, for 
instance, might be required to prevent the sluices from bursting, 
and the water from going over its banks and flooding the neighbour- 
ing lands ; but it cannot bind him to cleanse and scour the stream. 
There has, therefore, been no breach of this part of the agreement ; 
and that disposes of the plaintiff's wKole demand with the excep 
tion of the sum of 211, which is claimed on a distinct ground, 
namely, the order of the justices for the removal of the nuisance. 

(1) 12 M. A W. 727. (3) Law Rep. 3 0. P. 149. 

(2) Law Rep. 2 C. P. 326* (4) 2 C. B. (N*S.) 119. 

(5) 4 Ex. 571. 
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With respect to this order, it is clear that the whole proceedings 1S68 
before the magistrates referred only to the removal of that portion gj^ 
of the mud which formed a public nuisance — ^that is, the portion ^ ^* 
opposite to the cottages. Of the expense incurred in the removal 
of this mud, part was incurred before the order, and part after ; 
and the plaintiff now contends that the making of this order, and 
the removal of the mud by the tenant in pursuance of it^ consti- 
tuted a charge on the premises which the landloi-d is bound to 
repay him, under the stipulation in the agreement by which he 
undertakes to pay all charges payable in respect of the premises. 
But it is clear that even as to the part of the expense incurred 
after the order, no charge was created. In order to constitute a 
sum payable in consequence of a nuisance a charge on the land, 
it is necessary to shew, first, that the nuisance arose from the act 
or default of the owner of the premises. But the nuisance did 
not arise from the act or default of the landlord, unless it is shewn 
that the landlord was bound to cleanse the stream, which we have 
already decided he was not. But if ihis were otherwise, and the 
order were expressly made on the owner, it must be shewn, 
secondly, that the order has been disobeyed ; and thirdly, that the 
public authorities have themselves entered and at their own cost 
removed the nuisance. In that event the expenses so incurred 
would constitute a charge on the premises under the 19th section ; 
but inasmuch as the payment was made by the tenant himself, 
that provision of the act does not come into operation. Even if a 
charge had been constituted, I do not see how, unless the charge 
were enforced so as to compel the tenant to pay, he could recover 
against the landlord. I'he tenant, however, has in fact paid the 
money without compulsion, and in his own wrong. On no paii; of 
his claim, therefore, has he any right to recover. 

Bramwell, B. I am of the same opinion. I never had any 
doubt that the agreement to repair had no application, or that the 
order of the justices referred to no more than the public nuisance 
opposite the cottages. That reduces the case to the seven guineas 
expended after the date of the order; and upon this point, the 
plaintiff's argument at first looks plausible, but will not bear 
examination. This nuisance is, in fact, an occupation nuisance, of 



232 COUET OF EXCHEQUER. [L. B. 

1868 the same kind as if the tenant had erected a pig-stye or a mixen. 
Bird If a ntusance were created by the act of nature, as by the brook 
EliI'bs. overflowing and leaving a marsh, the case might be different, 
because that would not be due to the occupier's default. But this 
is nothing of the kind ; by occupying the land the tenant has 
caused the nuisance ; and that is the language of the order, which 
states it to have arisen by his own act or default, and directs him 
to remove it. The plaintiffs case, therefore, entirely fails. 

Channell, B. I am of the same opinion. The words relied on 
do not cast on the landlord the duty of deansing the water. The 
only way of arguing the point would be to say that certain things 
to be done about the premises were excepted and thrown upon the 
tenant, and that the landlord was bound to do the rest; but that 
argument cannot prevail. 

The whole claim, therefore, is disposed of, except as to the 21 Z. ; 
and as to this, the tenant alleges that the landlord was bound 
under the agreement to pay all charges* payable in respect of the 
premises, and that this is a charge. But there is no pretence for 
saying that any part of this sum was a charge on the lands within 
the meaning of the agreement It is quite consistent with the 
proceedings that the nuisance is a tenantabie nuisance, and it is in 
fact treated in the order as having arisen by the tenant's own act 
and default, and not by the act or default of the landlord Fur- 
ther, it is only when money has been paid under compulsion that 
the person paying it can recover the amount as money paid on 
account of a third person, and this money has not been so paid. 
On all grounds, therefore, the plaintiff's case fails. 

PiGOTT, B., concurred. 

Judgmenifor the defendant 

Attorneys for plaintiff: Eume & Bird. 
Attorney for defendant : E. Bromley. 
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THE MERCANTILE AND EXCHANGE BANK v. GLADSTONE and 18GS 

Others. Jwm 1. 

Ship aiid Shipping — Tranfi/er of Ship an Voyage — Master — Bill of Lading "/iyc 

of Freights 

F. & Co., shipownere at Liverpool, requested the defendants to pnrchase for 
them, through the defendant^ Calcatta house, a quantity of cotton, to he shipped on 
hoard two ships of F. & Co., which were then on their way to Calcutta, consigned 
to the defendants; and, as the goods were to he shipped on owners' account, they 
consented to a nominal rate of freight heing inserted in the hill of lading. Before 
the execution of tiie order, one of the ships, the Boyal Sovereigny was transferred 
to the plaintiffs. The defendants, through their Calcutta house, executed the 
order, and, having no notice of the transfer to the plaintiffs, shipped part of the 
cotton on board the Iloyal Sovereign^ the master, who also had no notice of the 
transfer^ signing hills of lading to the defendants' order "freight for the said 
goods free on owners' acoouuL" Before the arrival of the ship in England F. & Co. 
stopped ])ayment, and the defendants claimed to stop the goods in transitu. On 
her arrival the plaintiffs immediately took possession of the ship, and claimed 
freight:— 

add, on 1 case stated, raising the question whether the plaintiffs were entitled 
as against the defendants to freight, or to a sum equivalent to freight^ for the 
carriage of the goods, that the plaintiffs were not so entitled. 

Per Kelly, C.B., that the master, until he received notice of the change of 
ownership, retained the powers which had heen conferred upon him by the original 
owners, so far as to bind the new owners by contracts for the carriage of g(x)d8 
entered into by him pursuant to his original instructions. 

Special case stated without pleadings. 

Fernie & Co. were shipowners at Liverpool. The defendants 
carried on business as merchants at Liverpool and at Calcutta. 
On the 11th of December, 1865, one of the firm of Fernie & Co. 
stated to the defendants that two of their ships, the Boyal Sover- 
eign and the Henry Fernie^ would soon be arriving at Calcutta, 
and requested the defendants to buy for them 10,000 bales of 
cotton to help them with their cargoes, as freights were bad. This 
order was telegraphed by the defendants to their Calcutta house. 
In subsequent communications from Fernie & Co., which were 
received by the defendants' Calcutta house before the execution of 
the order, Fernie & Co. desired that the cotton might be shipped 
immediately without waiting for their own ships, and expressed a 
hope that their ships might obtain good rates of freight. 

The Boyal Sovereign sailed from England on the 23rd of Sep- 
tember, It: 65, consigned to the defendants' house at Calcutta, and 
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iggg she arrived there about the begiiming of Febniary, 1866, before 

Mebcantilb the complete execution by the defendants of the order. She was 

^^ unloaded and ready to take a fresh cargo in the beginning of 

GLAD8T0HE. March, and her master, failing to obtain a charter for her, put her 

up as a general ship for Liverpool. 

The defendants' Calcutta house executed the order, and shipped 
3782 bales on the Boyal Soveretffn, and the master signed two bills 
of lading for 3300 bales and 482 bales respectively, making the 
goods deliverable to the defendants' order " freight for the said 
goods free on owners' account." They also shipped on the same 
vessel 471 bales of cotton for other persons, not interested in the 
vessel, for which they paid freight at the current rate. 

The master had no express instructions or authority from 
Femie & Co., or from any other person, to sign bills of lading 
freight free ; but in other similar transactions between the defend- 
ants and Femie & Co. the defendants had stated to Femie & Co. 
that when they shipped cargo for owners' account in owners' own 
ships they invariably inserted in the bills of lading a nominal rate 
of freight. This course is frequently adopted in the East India 
trade, and Femie & Co. consented to its adoption in case tbe 
defendants should ship for them cargo in their own ships. Pre- 
viously to the arrival of the ship at Liverpool Fernie & Ca knew 
that the cotton had been shipped on board the BoyaJ Sovereign, 
but they were not expressly informed that it had been shipped 
freight free. 

In the month of December, 1865, Femie & Co. agreed to sell 
the Boydl Sovereign to the British and American Steam Navigation 
Company, Limited, and it was arranged between them that tbe 
company should receive all the profits, and bear all the losses, as 
the case might be, of the voyage, and that Femie & Co. should 
receive only the usual commission ; but no notice of this arrange- 
ment was communicated to the defendants, or to the master. 
Fernie & Co. were also appointed ship's husbands of the com- 
pany, and had the management and control of their affairs. 

On the 12th of January, 1866, before any formal agreement or 
transfer of the ship to the company was executed, an agreement 
was entered into between the plaintiffs, the company, and Femie 
& Co., by which, in consideration of an advance of 43,000/. by the 
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plamtiffs to the oompanyy the company agreed to ^transfer the 1868 
Baifal Sovereign and another ship to the plaintiffs^ and David mebcaktile" 
Femie, in whose name the BoycU Sovereign was registered, agreed Bank- 
to hold her in the meantime as trustee for the plaintiffs. On the Gladbtone. 
27th of January D. Fernie executed to the plaintiffs a bill of sale 
of the ship, which was registered on the 11th of May, 1866. 

The Botfcd Sovereign sailed from Calcutta on the 17th of April, 
1866, and arrived at Liverpool on the 27th of August ; and Femie 
& Co. having on the 16tb of May suspended payment, the defend- 
ants' Liverpool house, to whom the bills had been forwarded and 
indorsed in the usual course of business, claimed to stop the goods 
in transitu, and demanded delivery of the 3782 bales freight free. 

The plaintiffs, immediately on the arrival of the ship, took pos- 
session of her and collected her freight ; and they claimed from 
the defendants freight, or a sum equal to what would have been 
the freight at the current rate, for the 3782 bales. 

Since the purchase of the cotton in India a great fall had 
taken place in prices, which continued after the arrival of the 
ship ; and after giving credit for a sum received from Femie & 
Co. by means of letters of credit on the Boyal Bank of Liverpool, 
the defendants were unable to obtain the amount they expended 
in the purchase of the cotton ; and there was still due to them in 
respect of the transaction a sum exceeding the estimated amount 
of freight claimed by the plaintiffs. 

The cotton was ultimately delivered by the plaintiffs to the 
defendants under an arrangement^ and this action was brought to 
try the right of the defendants to have the goods delivered to 
them without paying freight, or a sum in the nature of or equi- 
valent to freight, and it was to be taken that the plaintiffs were 
the proper persons to sue if any one was so entitled. The amount 
was agreed at 1985Z. 

The Court were to be at liberty to draw inferences of fact. The 
question for the opinion of the Court was, — were the defendants 
entitled to delivery of the said cotton without any payment in 
respect of its conveyance on board the said ship ? 

Sir W. B. Brett, Q.G. {S G.), (-B. G. WiUiams with him), for 
the plaintiffs. There never was any binding contract with the 
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1868 plaintiffs compelling thorn to carry the cotton freight free. It 

Mercantilb is admitted that there was no express contract with them; and 

Bank ^^ g^^j^ contract can be implied from the circumstances- The 

Gladstone, master as such has no power to use the ship except to earn freight, 

and can no more sign bills of lading freight free, than he can sign 

bills of lading for cargo which is never put on board : Orant r. 

Norway. (1) It is possible, indeed, that a master might sign such 

bills for goods shipped by the owner : but in January, 1866, the 

ship had become the property of the plaintiffs, and the goods 

were not their goods. Neither, for the same reason, could the 

instructions of Fernie & Co. have authorized the master ; for he 

had ceased to be their servant, and had become the servant of 

the plaintiffs, who had given him no such instructions. 

[Kelly, C.B. When a ship is sold in the course of her voyage, 
whose agent is the master after the sale ?] 

Probably, as the captain must manage the ship, from the time of 
the sale the purchaser adopts the captain as his captain, and tlie 
seller gives him up ; and in the ordinary course of things, from 
that time, though the captain may retain his own rights against 
the original owner, and refuse to substitute the purchaser's liabi- 
lity, yet what he does he does as agent for the purchaser, who 
may ratify and adopt it ; but he cannot bind the purchaser in the 
exercise of unusual powers intrusted to him by the former owner, 
and not communicated to the purchaser. But even the instruc* 
tions of Fernie & Co. were not followed, for they gave no authority 
to sign bills freight free, but only at a nominal rate of freight, 
which is a substantially different thing. (2) Again, the authority 
was only to ship cotton of Fernie & Co. on board a ship of Fernie 
& Oo.'s, and this was not done. 

[Martin, B. How can you establish a contract by the defend- 
ants with the plaintiffs to pay freight ? If I meet a man at 
York with a horse and cart, and he bargains to carry goods for 
me to London, can the owner of the horse and cart sue me for 
work and labour ?] 

The defendants and the master were no doubt mistaken when 

(1) 10 C. B. 665. a bole, see Brown v. Norths 8 El. 1 ; 

(2) It was suggested that a nominal 22 L. J. (Ex.) 49. 
rate of freight meant 5$. a ton, or 1«. 
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they shipped the cotton, but it is their own mistake ; they made 1868 
it at their own risk, and cannot themselves take advantage of it. MEBOAimLB 
Having used the plaintiffs' ship they mnst pay for it, though they ^^^^ 
did not intend to do so, as in the case of Bumsey y. North Eastern Gladstone. 
ILailway Company (1) where a railway passenger taking with him 
a portmanteau in an excursion train where luggage was not allowed, 
was held liable to pay carriage for it; although he could not have 
sued the company for its loss : CdhiU v. London and North Western 
JRaUway Company. (2) 

[Martin, B. The passenger knew that luggage was not carried 
by that train, and chose to take it ; but how can we tell that the 
defendants would have shipped the cotton on board this ship if 
they had not supposed it to be freight free ? 

Bbabtv^sll, B. Suppose a person by the favour of the captain of a 
passenger steamer, gets a pass from St Thomas's to London ; could 
the owners of the vessel recover the passage money from him ?] 

The observations of Crompton and Blackburn, J J., in Gumm v. 
Tyrie (3) favour the opinion that he would be liable ; he ought to 
have known that the captain bad no authority to grant passes. 
Secondly, supposing the goods were well shipped freight free, the 
contract could only be that they should be carried freight free so 
long as they remained owners' goods, that is, on the present 
assumption, the goods of Fernie & Co. But by the stoppage in 
transitu and the subsequent events they ceased to be the goods of 
f^emie & Co., and became the goods of the defendants ; and if the 
defendants are allowed to get them without paying freight, the 
inequitable result will be, that they will get back at the Liverpool 
price goods which were shipped by them at the Calcutta price. 
The plaintiffs are therefore entitled, on the resumption of posses- 
8ion by the defendants, to freight, or a sum equivalent to freight, 
on a quantum meruit : Tvo'fier v. Liverpool Dock Trustees. (4) 

Soffcer, Q.G.i for the defendants, was not called upon. , ^ 

Kelly, C.B., [after stating the facts, proceeded] :— The state of 

(1) 14 C. B. (N.S.) 641 ; 32 L. J. (3) 4 B. & S. 630, at pp. 700, 714 ; 
(C. P.) 244. 33 L. J. (Q.B.) 97, 109, 112. 

(2) 10 C. B. (N.S.) 154 ; 30 L. J. (4) 6 Ex. 543, at p. 568 ; 20 L. J. 
(O.P.) 289. (Ex.) 393. 
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1868 things at the time of the shipping the cotton was this : that this 
Mkbcaktilb ship had undoubtedly belonged to Femie & Co. ; it had been 
Bahk addressed by them to the defendants' house at Calcutta, and had 
Gladstone, been received there ; the defendants therefore became the agents 
for Femie & Co. in respect of the ship, and the cotton having 
been purchased, was shipped, in strict performance of the instrno 
tions which the defendants had received from Femie & Co., on 
board this ship, freight free on owners' account ; for I do not con- 
ceive that there is any substantial difference between the expres- 
sions freight free and at a nominal freight ; at least no sach 
distinction appears on the case, and it may be disr^arded. 

There can be no doubt that if the ship had continued to belong 
to Femie & Co., no question could have arisen ; the cotton would 
have been delivered to them upon payment of its price to the 
defendants; or if in the meantime they had become bankrupt, 
their bankmptcy would not have derogated from the rights which 
the defendants would have acquired under their contract ; and if 
their assignees had failed to pay the price, and a right of stoppage 
in transitu had therefore arisen in the defendants, the defendants 
would have been entitled to retain possession of the goods upon 
the terms and conditions of the contract, and among others on a 
condition entitling them to retain them, freight free, or in other 
words, without paying any freight at all. 

But before the vessel had arrived at Calcutta, Fernie & Co. had 
parted with it ; and when the shipment took place the ship really 
belonged not to Femie & Co., but to the plaintiffs. It is insisted 
that the ship having become the property of the plaintiffs, the 
master was no longer the agent for Femie & Co., and no longer 
bound by any instmctions he might have received from them, or 
any contract into which they might have entered ; but that he 
was agent for the plaintiffs, and had no power whatever to enter 
into a contract to convey goods from Calcutta to Liverpool freight 
free. I am, however, of opinion that the master retained what- 
ever authority he had possessed, derived from Femie & Co. as 
owners of the ship, until he should receive notice of the change in 
the ownership* It would be impossible to see any end to the in- 
convenience, injustice, and breaches of contract which must follow 
if when a master has proceeded in command of his ship to some 
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foreign port, haying receiyed instructions as to how he is to deal 18G8 
with the ship, what ports he is to proceed to, and what contracts he Mebcantoe' 
may make, eyery act which he may haye done under the authority ^^ 
which he once possessed may be treated as a nullity by reason of Gladstohb. 
an imknown, secret conyeyance of the ship by her former owner. 
I think that the master was bound by all the acts, all the instruc- 
tions, all the authorities which had emanated from Femie & Co., 
the former owners, until the plaintiffs had giyen notice to the 
master that they had become the owners, and that any authorities 
deriyed, or instructions receiyed, from Femie & Co., had ceased ; 
and that until that notice the ma.ster was not bound to act, except 
n the interests of Fernie & Co. At the time, therefore, when this 
bill of lading was signed, the captain was acting under the autho- 
rity and instructions of Fernie & Co. ; and the bill of lading being 
in strict performance of those instructions is yalid and binding. 
The defendants, haying a right to stop the goods in transitu, 
possessed that right as they would haye possessed it if Fernie & 
Co. had stiU continued to be the owners of the ship, and were 
therefore entitled to receiye them, freight free, at Liyerpool. 

I do not think it necessary to pronounce any opinion upon the 
point which was raised in argument, whether if a master entered 
into a contract to conyey goods freight free, which was not within 
his authority, and the goods were actually conyeyed under that 
contract, the owners could say that a new contract which neyer 
was made arises by implication to pay freight at the current rate. 
That question does not arise here, because the present owners, the 
plaintiffs, are upon the grounds already stated, bound by the autho- 
rity giyen on the part of the former owners. I therefore forbear 
from making any comment upon the point. 

Martin, B., concurred. 

Bramwell, B. I am also of opinion that the defendants are en- 
titled to our judgment. The case may be conyeniently considered 
by first examining what would haye been the result supposing 
Femie & Co. had continued to be the owners of the ship. Now, 
I agree that presumably, and in the ordinary course of things, 
there is no consideration for a contract to carry goods freight 
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1868 free. The vessel is to earn freight, and not to carry goods for 
Mekcantile nothing. It is like the ease of a shopman who has authority to 
ijakk g^u ijig master's goods, but not to give them away ; and it is very 
G1.AD8TOS1:. doubtful whether a master has authority to carry his owner's goods 
freight free, even if there is no right reserved to the person who 
actually ships them. But all di£Sculties with regard to that are 
removed by its being found in the case that the master had autho- 
rity to do ^'hat he did ; for I agree with the Lord Chief Baron 
that a nominal rate of freight must be taken as meaning no freight 
at all. Therefore I take it that tliese goods were well shipped 
upon the terms ''freight for the said goods free upon 0¥nier8' 
account." But it is said they were freight free on the assumption 
that they continued to be owners' goods, and that the defendants 
having stopped them in transitu they are so no longer. I think 
not ; I think they were freight free, whatever might turn out to be 
the case; for why should the defendants have mentioned this 
matter to Femie & Co., and got their consent to it except for the 
contingent benefit which, as the case turns out, it has rendered to 
them ? It seems to me, therefore, that when Femie & Co. con- 
sented to this course, they consented that, even though there should 
be a right on the part of the defendants to take possession of the 
goods when they arrived, still they must be carried freight free. 
Therefore, nothing has taken place which ought not to have been 
in the contemplation of the parties at the time. 

Next, does the sale to the plaintiffs make any difference ? One 
may answer that question by another, why should it ? How can 
it pos&iibly be that the defendants, who would not have been liable 
to Femie & Co. for freight on these goods, shall be liable to some 
one else because, before they shipped the goods, Femie & Co. 
sold the ship ? It seems to me that no other argument is neces- 
sary, the sale being unknown to them. I express no opinion on 
the question whether in case of the sale of a ship when she is on a 
voyage, the buyers are bound to do a thing which the captain 
contracts for them that they shall do. There may be difiSculties 
in an action on the contract to carry, because it may be said that 
for that purpose the captain was not their captain. But I am 
very clearly of opinion that they cannot recognize the act of the 
captain in receiving goods on board, and at the same time say that 



VOL. UL] TBINITY TERM, XXXI VICT. 241 

they will not be bound by the terms upon which he received them. 1868 
It seems to me, therefore, that the fact that the plaintiffs are the McBCAirnLE 
buyers of the ship, makes no difference in the liability of the ^^ 
defendants ; it does not make them parties to a contract into which Gladstone. 
they never entered. And this observation distinguishes the case 
from Bumsey v. North Eastern Railway Company (1) ; there the 
party did not intend to pay for the carriage of his portmanteau, 
but he conducted himself as if he did, because he came with the 
portmanteau, knowing that it was not carried gratis. 

It is said that this is a hard case, and an inequitable one ; that 
the defendants will get a benefit which it was not in the contem- 
plation of the parties they should get. But that is not so ; when 
they stipulated to ship these goods freight free, and yet with a 
power of preventing their delivery by making the bill of lading to 
their own order, they stipulated that by virtue of that arrangement 
they should have the benefit of this piece of good fortune if it 
should occur. 

Channell, B., concurred. 

Judgment for the defendants. 

Attorneys for plaintiffs : Chester dt Urquhart, for Haiffh, Son, & 
Co,, Liverpool. 

Attorneys for defendants : Qray & Co,, for Lace & Co., Liver- 
pool. 

(1) 14 C. B. (N.S) 641 ; 32 L. J. (C.P.) 244. 
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1868 PEABSOK akd Otbsbs v. THE COMMISSIONERS OF INLANI) 

May 30. REYENUE. 

Stamp Duty^lMuefor more than Tkiriy-five ymn-^lS A 14 Vid. c 97—17 A 18 

Fte^c.83. 

A lease for a tenn of 45 yean at a sabstantial rent for the first 23 years, and 
at a peppercorn daring the remaining 22, is not a lease ** exceeding 35 years at a 
yearly rent" within the meaning of 17 & 18 Vict, c 83, Sch. Tit. Lease, and is 
not liable to the dnty imposed by that statute. 

Case stated pursnant to 13 & 14 Vict, c 97, by the Commis- 
sioners of Inland Bevenue, to enable George Pearson and others 
to appeal against their decision as to the stamp duty chargeable on 
the indenture hereinafter mentioned. 

The indenture, dated the 28th of May, 1867, was made between 
Owen Florance, Lewis Ward, and Henry Sykes Stephens, of the 
first part, Edward Blackett Beaumont of the second part, and the 
said George Pearson and Thomas Boutledge, James Edward 
Bobinson, William Booth, and James Moxon of the third part ; 
and after reciting that the said Beaumont had agreed in considera- 
tion of the several rents, royalties, covenants, &c., thereinafter 
contained on the lessees' part, to grant a lease to the said parties 
of the third part, their executors, administrators, and assigns, for the 
term of forty-five years, of certain beds or seams of coal, and that 
the said parties of the first part (mortgagees) had agreed to concur 
in the demise, it was witnessed that in pursuance of the recited 
agreements, and in consideration of the rents, covenants, &c., 
thereinafter reserved and contained, the said Florance, Ward, and 
Stephens, at the request of Beaumont, did thereby grant and demise, 
and the said Beaumont did thereby grant, demise, and confirm unto 
the said Pearson, Boutledge, Bobinson, Booth, and Moxon, their 
executors, administrators, and assigns, the beds or seams of coal 
therein particularly described, with authority to the said lessees to 
work the same, to hold the said beds or seams of coal, and the 
authorities, &c., thereby demised unto the said lessees, their execu- 
tors, administrators, and assigns, as tenants in common from the 
1st of August, 1866, for the term of forty-five years, paying there- 
fore during the said term on the 1st of October and the 1st of April 
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in eyery year, the rents and royalties thereinafter specified, viz. 
(amongst other payments) during the first twenty-three years of 
the said term of forty-five years thereby granted, the rent or annual 
sum of 35007. ; and during the residue of the said term, after the 
expiration of the said twenty-three years thereof, the rent of a 
peppercorn, if demanded ; the said rent of 35007. to be paid by 
two equal half-yearly payments on the days aforesaid in every 
year, the first of such half-yearly payments to be made on the 1st of 
October, 1866. 

This indenture was presented by Pearson and the other parties 
of the third part, on the 3rd of June, 1867, to the Commissioners 
of Inland Eevenue under the provisions of 13 & 14 Vict. c. 97, 
8. 14, and their opinion was desired as to the stamp duty with 
which it was chargeable. The Ck)mmissioners were of opinion that 
it was chargeable under the 17 & 18 Yict. c. 83 (Schedule), as a 
lease for a term of years exceeding thirty-five, with the sum of 
1137., being 1097. lOs. for ad valorem lease duty, and 37. lOs. for 
progressive duty. Thereupon that sum was paid to them, but the 
appellants not being satisfied with their decision required them to 
state this case. The question for the opinion of the Court was, 
whether the indenture of lease of the 28th of May, 1867, was 
chargeable with the stamp duty of 1137., or with any other and 
what amount of stamp duty. 

The 13 & 14 Vict. c. 97, Sch. Tit. Lease, imposes the following 
duties : — 

" Lease or tack of any lands, &c., at a yearly rent without any 
sum of money by way of fine, premium, or grassum paid for the 
same, where the same shall exceed 1007., then for every 507., and 
also for any fractional part of 507., 5$. Lease or tack of any kind 
not otherwise charged, 17. 15s." 

The 17 & 18 Vict c. 83, Sch. Tit Lease, fixes the duty on a 
lease of lands, &c., " for any term of years exceeding thiriy-five at 
a yearly rent with or without any sum of money by way of fine, 
&c.," where the yearly rent shall exceed 1007., at 17. 10s. for every 
507., and also for any fractional part of 507. It also enacts that 
where any such lease, &c., as aforesaid, shall be granted in con- 
sideration of a fine, premium, or grassum, and also of a yearly rent, 

such lease shall be chargeable also in respect of snch fine, Ac, 

7 2 3 
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with the ad yalorem stamp daties granted under the title of " con- 
veyance " in the schedule annexed to 13 & 14 Vict. c. 97. 

May 7. Mantsiy, Q.C.^ for the appellants. The lease iu this 
case is not for " a term exceeding thirty-five years at a yearly rent ^ 
of 3500?. The duty imposed is essentially an ad valorem duty, and 
if a lessee is to pay 11. 10s. for every 50?. of rent instead of 5s., the 
lessor ought actually to receive the rent reserved through the whole 
term. But here he is only to receive it for a number of years less 
than thirty-five, viz. twenty-three. Although therefore this is, in 
one sense, a lease for a term exceeding thirty-five years, it is not a 
lease for that term ai a yearly rent of 3500Z. The term is sub- 
stantially for twenty-three years only. 

[Bramwell, B. It may be that the present case comes under 
the head of *' lease not otherwise charged," in the 13 & 14 Vict. c. 97, 
or under that of a " lease granted in consideration of a fine or 
premium " in 17 & 18 Vict. c. 83.] 

It falls within the general words, " lease of any lands at a yearly 
rent " in the earlier statute. The letting at a peppercorn for the 
last twenty-two years cannot be considered as a premium. 

Sir J. B. KarslaJce, Q.C. (-4.G.), (Crompton Rutton with him), for 
the Crown. The Commissioner's assessment is made on a correct 
principle. The later act imposes a higher duty on terms aboYe 
thirty-five years, and here there is a term of forty-five. But then it 
is said the words " yearly rent " must mean rent payable every year 
throughout the term from the beginning to the end of it. This 
construction is not a reasonable one. The act was passed with 
reference not so much to the amount of rent which might be 
reserved as to the period comprised in the term. If the appellant's 
view be correct, the increased duty on long terms will be easily 
evaded by private arrangements between lessors and lessees, as to 
the time of payment of the rent reserved. 

Manisty, Q.C., in reply. 

Sir J. B. Kardake^ Q.C. (-4.G.), in rejoinder. 

Cur, adv. wit 

May 30. The judgment of the Court (Kelly, C.B., Mailin and 
Bramwell, BB.) was delivered by 

Kelly, C.B. The question in this case is, whether a lease of a 
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coal mine for the term of forty-five years, at a rent of 3500?. a 
year for the first twenty-three years, and of a peppercorn during 
the remaining twenty-two years, is subject to the ad valorem 
stamp duty of Ss., or of 11 lOs., for every 50?. of such annual 
rental. 

By the 13 & 14 Vict. c. 97, a lease of any lands or tenements at 
a yearly rental exceeding lOOZ. without any sum of money by way 
of fine, is liable to the stamp duty of 5s. only for every 50?. of 
such rent. Then the 17 & 18 Vict. c. 83, enacts that a lease of 
any lands or tenements " for any term of years exceeding thirty-five, 
at a yearly rent, with or without any sum of money by way of fine, 
shall be liable to the stamp duty where the yearly rent shall exceed 
100?., of IZ. 10s. for every 50?." 

It is contended for the Crown, that the whole term in this case 
being forty-five years, although the term or portion of the term 
during which the rent of 3500?. a year is payable is only twenty- 
three years, that the higher duty attaches in respect of the rent, 
as if that rent of 3500?. a year had been payable during the entu*e 
term of forty-five years. On the other hand, it is insisted that the 
lease is in substance and reality for the term of twenty-three years 
at a rent of 3500?. a year to commence presently, and for another 
term of twenty-two years at a peppercorn, to commence in future, 
that is to say, at the expiration of the first term ; and that the duty, 
which is an ad valorem duty, must have been intended by the 
legislature to be charged in respect of the real amount of the rent 
payable, that is, upon 3500?. a year during the period of twenty- 
three years. The language of the statute considered literally may 
seem to support the argument for the Crown ; but we are of opinion 
that the words " any term of years exceeding thirty-five at a yearly 
rent," may not unreasonably be read as meaning and intending a 
period of thirty-five years during which the rent upon which the 
ad valorem duty is to attach shall be payable, and that the words 
" where the yearly rent shall exceed 100?., then for every 50?. 
1?. 10s." may be read ** where the yearly rent during such term (of 
thirty-five years) shall exceed," &c. Were it otherwise, the duty, 
which is undoubtedly an ad valorem duty, and which the legis- 
lature must have intended should have reference and bear pro- 
portion to the value and amount in respect of which it is to be 
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imposed) would refer and be proportionate to a much larger amount,, 
in direct opposition to the principle that the imposition of a tax 
upon a subject must be in accordance with the spirit as weU as the 
letter of an act of parliament Further, if such a construction 
were to prevail, were a lease to be granted at a rent of 35002. a 
year for the first three or five years, and thenceforth for fifty or 
one hundred years at a nominal rent^ a very heavy tax would be 
imposed upon the lessee, out of all proportion beyond the ad 
valorem duty upon the real amount of the rent, which the legis- 
lature intended only to be charged in respect of a value or amount 
some twenty or thirty times greater. 

If the question raised in this case could have been foreseen, it 
might have been avoided by the grant of two leases, one for 
twenty-three years at 35007. a year to commence presently, and 
then for twenty-two years at a peppercorn, to commence at the 
period of the expiration of the first. And it seems to us that, for 
the purpose of taxation, the instrument in question may be treated 
according to its legal operation ; that is to say, as creating two 
terms, the one to commence in praesenti, the other in future. If 
the rent of 3500Z. had been reserved for the first year only, and 
payable in advance, it would in legal eficct have been a lease with 
a premium, and without any rent payable, strictly speaking, at all ; 
and in that case again it might have been necessary to consider 
the substance, and not the form, of the instrument in determining 
the amount of the duty. 

We are not insensible of the difficulty of applying any just and 
equitable, and at the same time reasonable, principle to the great 
variety of leases which are now actually granted in many parts of 
England, and especially in the metropolis, sometimes at a nominal 
rent for the first three, four, or five years, and afterwards, per- 
haps, for ninety-nine years, at lOOZ., or 500Z., or 1000?. a year. 
We can only express the hope that before any question shall 
arise upon leases of this nature, the legislature will amend the 
existing acts of parliament, and impose the duties really intended 
to be charged in clear and definite language, and bearing that 
proportion to the rent or sums to which the duties are to attach, 
which is really intended whenever ad valorem duties are imposed. 
We are of opinion, therefore, that in this case our judgment 
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EXLEY AND Anotheb v, INGLIS and Akotheb. 

Deed under Bankruptcy Act, 1861 (24 <fc 26 Vict. c. 134), «. 1^2— Trustees of Deed 
— ReUUicnof Title — Fraudulent Preference — Act of Bankruptcy, 

Where a deed under s. 192 of the Bankruptcy Act, 1861, conveys all the estate 
and effects of the dehtor to trustees, to he held and administered hy them for the 
benefit of the creditors, as if the debtor had been adjudicated bankrupt, the title 
of the trustees has by virtue of s. 197 relation back ; and they can bring trover for 
goods fraudulently transferred by the debtor before the execution of the deed, 
without doing any act to avoid the transaction. 

« 

Tkover for yam alleged to be the subject of a fraudulent pre- 
ference. 

The yam had been sold by the defendants to Collier, on the 
11th of August, 1866 ; its quality was complained of by him, but 
the defendants refused to take it back, and it remained on his 
hands. 

On the 4th of September, the defendants, being informed that 
Collier was in difficulties, took back the yam and returned the bill 
which they had taken for the price. 

On the 7th of September, Collier executed a deed under s. 192 
of the Bankruptcy Act, 1861, made between the debtor, the plain- 
tiffs as trustees, and the creditors, by which the debtor conveyed 
to the plaintiffs all his real and personal estate, on trust to collect 
and realise the same, and to hold the moneys to arise therefrom 
'' in trast to apply and administer the same for the benefit of the 
said creditors in like manner as if the said debtor had been at the 
date hereof duly adjudged bankrupt;" and it was declared that 
'' the trustee or trustees for the time being of these presents, as 
well also the said creditors, shall have all the powers, rights, privi- 
leges, and remedies with respect to the said debtor and his estate 
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1868 and effects, and the management, realisation, collection^ and re- 
ExLEY covery of the same, as are now possessed or may be nsed or exer- 
Isoua cised by assignees or creditors with respect to a bankrupt, or to his 

estate and effects And it is also declared that all questions 

relating to contracts by the said debtor, or to the compounding 
of debts, or the submitting disputes to arbitration, or the payment 
of costs, charges, and expenses, and the payment of wages or 
salaries to clerks, servants, labourers, workmen, or apprentices, or 
powers or questions relating to the discharge of apprentices, or to 
creditors having securities for their debts, or to the allowance to 
the said debtor, or to the dividends under this deed, or powers or 
questions relating generally to the trust and estate, the creditors, 
or their debts, and not herein expressly provided for, shall be 
exercised and dealt with by the trustees or trustee, according to 
the English Bankrupt Law." 

The plaintiffs were not informed of the transaction between 
Collier and the defendants until shortly before this action was 
commenced in the year 1868. They now sought to recover from 
the defendants the value of the yam. 

The cause was tried before Mellor, J., at the Manchester spring 
assizes, 1868, and the learned judge put to the jury the question 
whether Collier returned the goods which had been previously 
sold and delivered, intending to prefer the defendants to his other 
creditors, in contemplation of preparing and executing a deed of 
composition, and with the object of preventing the distribution of 
his effects among his general creditors ; the jury returned a verdict 
for the plaintiffs. Leave was reserved to the defendants to move 
to enter a nonsuit or a verdict for them, on the ground that the 
plaintiffs were not in the same position as assignees of a bankrupt, 
and were bound by the act of Collier, under whom they claimed ; 
and on the ground that the plaintiffs could not maintain this 
action unless they disaffirmed the transaction, and that there was 
no evidence that they had disaffirmed it. A rule having been 
obtained accordingly, 

Temple, Q.C., and 22. O. WiUiams, shewed cause. The jury have 
found that the transaction was a fraudulent preference ; and every 
fraudulent preference not being payment of money, and probably 
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even that, is an act of bankruptcy : Ex parte Simpson. (1) This 1868 

transfer was, therefore, an act of bankruptcy, and might have been iexlky: 

proceeded on as such ; and might, in the case of an adjudication of 

bankruptcy founded on a creditor s petition, have been treated as 

an act of bankruptcy, if subsequent to the petitioning creditor s 

debt ; and probably even in case of an adjudication obtained on 

the application of creditors, though in proceedings originated by 

the bankrupt's petition, it might have been so treated, if subsequent 

to the debt of any creditor : Stevenson v. Newnliam, (2) In that 

case, therefore, the assignees' title would have had relation back, 

the transfer would have been absolutely void, and the assignees 

might have recovered in trover without any demand : 1 Smith's 

L. C, note to Cooper v. ChUty, at p. 466 (6th ed.) ; Stansfeld v. 

Cubitt. (3) The only question, therefore, is, whether the title of 

the trustees under the deed has the same relation back to acts of 

bankruptcy as the title of assignees in bankruptcy. On this point 

Topping v. KeyseU (4), is a direct authority in favour of the plaintiffs, 

and shews that by virtue of s. 197 of the Bankruptcy Act, 1861, 

trustees under a debtor's deed of assignment have the same powers 

and rights as assignees, and amongst others the right of treating 

previous fraudulent transfers as void. This is the distinct ground 

of the judgment. In that case the title of the assignees was held 

to relate back to the bill of sale which preceded the fraudulent 

preference ; here it relates back to the fraudulent preference itself, 

and it is not disputed that there was then a sufficient creditor's 

debt The case of Williams v. Cadbury (5), and Porter v. 

Kirhtis (6), are instances of the application of s. 197. 

HoUcer, Q.C,, and Armitage, in support of the rule. It is clearly 
settled that in an adjudication on the bankrupt's petition, a pre- 
vious fraudulent preference cannot be treated as an act of bank- 
niptcy, and that the title of the assignees does not therefore relate 
back to it : Stevenson v. Newnham (7) ; 1 Smith's L. C, note to 
Cooper V. Chitty, at p. 466 (6th ed.). If the assignees wish, in 

(1) De G. 9, (4) 16 C. B. (N.S.) 258 ; 33 L. J. 

(2) 13 C. B. at p. 301 ; 22 L. J. (C.P.) 225. 
(C.P.) 110. (5) Law Rep. 2 C. P. 453. 

(3) 2 De G. & J. 222. (6) Law Eep. 2 C. P. 590. 

(7) 13 C. B. 285, 302 ; 22 L. J. (C.P.) 110, 114. 
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1868 such a case, to undo the transaction, they must, as in' the case of 
£xLKT A similar transaction taking place prior to the petitioning creditor's 
iNwoa, ^^^^9 or more than twelve months before the petition, first disaffirm 
it ; and as this disaffirmance is necessary to re-yest the property 
in the assignees, it must be done before action brought. Now 
even on the assumption that trustees of a deed under the Bank- 
ruptcy Act, 1861, are in the same position for this purpose as 
assignees in bankruptcy, the assignees to whose position theirs 
must be assimilated, are the assignees in an adjudication founded 
on the debtor's petition, for in such deeds the debtor is in most 
cases the active party, and may be said in a manner to obtain an 
adjudication against himself. It follows, therefore, that the title 
of the plaintifis does not relate back, and as no demand or act of 
disaffirmance was proved, they must be nonsuited. This is so on 
the reason of the thing, and the authority relied on to prove the 
contrary fails. For the case of Topping v. EeyseU (1), may be sup- 
ported on grounds quite independent of the doctrine of relation as 
applied to trust deeds ; for, first, the creditor who had taken every* 
thing under the bill of sale previous to the fraudulent preference 
there sued upon, had conveyed all his rights to the trustees (2), 
and they were therefore entitled to recover the goods ; secondly, 
the trustees had actually disaffirmed the transaction, and demanded 
back the goods. (3) It was, therefore, at the utmost, sufficient to 
decide that trustees can avoid a fraudulent preference, and it was 
imnecessary to pronounce any judgment on the question of rela* 
tion, and what was said upon that point was said obiter. But 
even with respect to this point, the case was decided on the narrow 
ground that there had been a petition, and that the trust deed was 
taken by the creditors as a substitute for adjudication, and was 
intended to have the same efiect All the judges expressly put 
their judgments on this ground (4), and Byles, J., says, " It is 
true there was no bankruptcy. But still there was a petitioning 
creditor ; and the statute says that the assignees and trustees shall 
have all the rights of all the creditors, including the petitioning 

(1) 16 a B. (N.S.) 258 ; 33 L. J. (3) 16 C. B. (N.SO at p. 266. 
(C.P.) 225. (4) 16 C. B. (N.S.) Erie, C.J. at pp. 

(2) 16 C. B. (N.S.) at pp. 259, 264, 280, 281 ; Willes, J. at p. 284 ; Byles, 
266. • and Keating, JJ. at p. 287. 
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creditor." The point so explicitly referred to by Byles, J., is the 1868 
leading point in the case, and not only shews that the decision exubt 
does not lay down a governing rule for other cases, but indicates 
the inconvenience and incongruity which would follow from the 
adoption of such a principle as that for which the plaintiffs must 
contend. For in Topping v. EeyseU (1), a point to which the 
title of the trustees could relate was fixed by the existence of a 
petitioning creditor ; but in the present case (as in most cases of 
trust deeds) there is no petitioning creditor, and if relation is to 
take place at all it must extend to the time of the accruing of any 
debt existing at the date of the deed, that is, it must reach much 
farther back than it does in bankruptcy, where, though a fraudu- 
lent preference may be impeached if there existed at the time the 
debt of any creditor in the bankruptcy, yet the assignees' title can- 
not be carried back by relation beyond the debt of the petitioning 
creditor : Ex parte Norton (2) ; J5c parte BirJcett (3) ; Ward v. 
Clarke. (4) The operation of the rules as to fraudulent preference 
is frequently oppressive even in bankruptcy, in defeating trans- 
actions which, though they may be technically termed fraudulent, 
are perfectly honest and bona fide, and are only made illegal by 
the subsequent bankruptcy ; but if the doctrine which the plain- 
tiffs maintain is sound, the operation of these rules will be much 
more harsh in the case of deeds. Coupling the doctrine of relation 
as applied to trust deeds with other powers and rights enjoyed by 
assignees in bankruptcy, and which by the same reasoning must be 
conferred on trustees, great difficulties would arise ; amongst others, 
trustees would be entitled to claim goods in the order and disposi- 
tion of the debtor at the date of any act of bankruptcy which was 
subsequent to the existence of any debt under the deed. But it is 
further doubtful whether the doctrine of fraudulent preference 
ought to be applied to this deed at all. The true view is, that 
the trustees only take that property which the deed, the contract 
between the debtor and his creditors, gives to them, and which was 
alone in their contemplation, and that is only the goods conveyed. 
And the same observation would apply to the doctrine of order 

(1) 16 C. B. (N.S.) 258 ; 33 L. J. (3) 2 Rose, 71. 
(CP.) 226. (4) M. & M. 497. 

(2) De G. 604, 528. 
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1868 and dispositioiL It obviously cannot ba intended that sach poweis 
EzLET shall apply to the trustees of all deeds executed under the Bank- 
IsGLis. rnptej Act, 1861, as, for instance, deeds in which the debtor only 
coyenants to pay a composition ; yet it will be difficult to dra\7 
any line between deeds to which those doctrines are to be appUed 
and those to which they are not. The more simple coarse would 
be to make all the rights of the debtor at the date of the deed 
vest in the assignees, as they then are in the debtor. Nor hare 
the Courts consistently applied the 197th section in the sense con- 
tended for by the plaintiffs ; for a comparison of Bayle t. Black- 
stock (1), and Tounff v. Bodmck (2), shews the different position of 
an execution creditor in the case of a trust deed, and oif a bank- 
ruptcy. Lastly, assuming trustees to be in the same position as 
assignees in bankruptcy, on an adjudication founded on a creditor s 
petition, yet there is authority to shew that even where a fraudu- 
lent preference is an act of bankruptcy, a demand is necessary: 
Nixon V. Jenkins (3) ; Jones v. Fort. (4) 

[Chankell, B. Nixon v. Jenkins (3) was before the statute of 
6 Geo. 4, c 16, which, by s. 3, first made a transfer without deed au 
act of bankruptcy. Jones v. Fort (4) was immediately after that act] 

Kelly, C.B. The first question is, whether the transfer itself 
amounted to an act of bankruptcy — that is, whether it was suffi- 
cient to support a petition by one who was a creditor at the time ' 
of the act And that depends on whether this was a fraudulent 
transfer of the goods and chattels of the insolvent. It is unneces- 
sary to consider the law as it existed in the last century, or to 
refer further to the case of Jones v. Fort (4) ; for, first, the circum- 
stances of that case were altogether different ; and secondly, if it 
is to be treated as deciding that a fraudulent transfer of a bill by 
an insolvent cannot be an act of bankruptcy, the case is not law ; 
and I should not hesitate to treat it as of no authority. The 
probability is, that the case having come before the Court of 
King's Bench shortly after the act was passed which made a 
fraudulent transfer without deed an act of bankruptcy, and die 
question not being expressly raised, it did not occur to the minds 

(1) 8 L. T. (N.S.) 641. (3) 2 H. BL 135. 

(2) 2 H. & C. 296 ; 32 L. J. (Ex.) 260. (4) 9 B. & C. 764. 
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of either the counsel or the judges. There is, therefore, no au- 1868 
thority to disprove, nor can I see any reasonable ground to Exley 
doubt that a fraudulent transfer of goods and chattels, being ex- inqus, 
pressly within the words both of the act of 6 Geo. 4, c. 16, and 
12 & 13 Vict. c. 106, is an act of bankruptcy. Whether it is or 
is not also a fraudulent preference made in contemplation of 
bankruptcy, is immaterial ; if it is a fraudulent transfer, it is an 
act of bankruptcy on which an adjudication might have been 
supported. 

The remaining question is, whether trustees and assignees under 
a deed of this nature acquire, by virtue of s. 197 of the.Bankruptcy 
Act, 1861, all the rights and powers of assignees in bankruptcy, 
i.e., whether the title of the assignees imder such a deed has 
relation back, in the same way as the title of assignees on an 
adjudication in bankruptcy. That question is important, and we 
must see whether it has been decided. In Topping^ v. KeyseU (1), 
there was a transfer and delivery of goods by the debtor to a 
creditor after the execution by him of a bill of sale of his whole 
stock in trade and effects, and with notice of that fact and the 
circumstances attending it. This was properly held to be a notice 
of an act of bankruptcy, and the question then arose, whether 
trustees to whom, by a deed afterwards executed under the Bank- 
ruptcy Act, 1861, tlie debtor, with the concurrence of the holder of 
the bill of sale, had assigned all his property, could, by virtue of 
the 197th section, avoid and override the transaction, and recover 
the goods so delivered. It is necessary to observe that it is not 
every trust deed under the act that would confer that power ; but 
in Topping v. KeyseU (1), as in the present case, the deed trans- 
ferred the whole of the debtors estate, and contained a clause by 
which the estate vested in the trustees was to be held by them on 
trust to apply the assets as in bankruptcy. In this state of things 
s. 197 was held expressly to enable the trustees to exercise all 
the rights and powers of assignees in bankruptcy. That case being 
directly in point as an authority, we are not called on to pronounce 
any opinion whether the rule there laid down ought to govern. 
But I do not hesitate to say that many sound reasons may be 
urged in its support. If no such power were possessed, there 

(1) 16 C. B. (N.S.) 258 ; 33 L. J. (C.P.) 225. 
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1868 \roiild be nothing to prevent a debtor from A««igning secretly a 
ExuET large part of his estate to fiEtvoured creditors, or those who were no 
l3roLi8. creditors at all, and so deprive real bona fide laeditois of the 
whole benefit of the deed which he subsequently execnted. It is 
obvions that the legislatare intended by s. 197 to confer on sucli 
trustees powers large enough to enable them not only to obtain 
possession of the property conveyed, but to undo and set aside 
all previous transactions under which the property that ought to 
be distributed among the creditors generally was granted away 
in favour of one. But there is no other mode in which the 
assignee can effectually reach such property except by a resort to 
the doctrines of bankruptcy on this subject. I am, therefore, of 
opinion that the case in the Common Fleas was well decided, and 
on the authority of that case we are bound to hold that the 
assignees under this deed acquired all the powers in relation to 
the undoing of fraudulent transactions which are possessed by 
assignees in bankruptcy. Therefore this transfer being an act of 
bankruptcy, no change was effected in the property of the goods, 
and they remained in the insolvent, and passed to the plaintiffs 
under the deed of assignment. No injustice is done to the de- 
fendants who may now come in under the deed, and have their 
dividends, so as to be placed on the same footing as the other 
creditors in all respects. 

Martin, B. I am of the same opinion. Two questions were 
argued by Mr. Holker ; the first, whether the trustees under the 
deed of the 7th of September, were entitled by relation back 
to undo the transaction of the 4th of September ; the second, 
whether if they could, a demand was necessary to enable them 
to recover. On the 4th of September an act was done which, 
if a fraudulent transfer, was an act of bankruptcy ; and the jury 
have found that it was such. Therefore there can be no doubt 
that a creditor whose debt was sufficient to support a petition in 
bankruptcy, might have founded an adjudication on this act, and 
the assignee might therefore have maintained trover for the 
goods. And I may here dispose at once of the second pointy be- 
cause it is dear that if the transfer of the goods was an act of 
bankruptcy, the assignee would have a right to recover them back 
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withont any demand ; and that, because the law considers that no 1868 
transfer has been made by the bankrupt and that the dealing Exlbt^ 
was a dealing not with the bankrupt's goods but with the goods j^^;^ 
of the assignee. If therefore the transfer was an act of bank- 
luptcy, and the trustees can take advantage of it as such, there 
vfss no necessity for a demand. As to the first point I submit 
to the authority of Topping v. KeyseU (1), but I do not see my 
way so dearly to agree >vith it as does the Chief Baron, and I think 
that much might have been said upon the other side. The case is 
in point to shew that on the execution of the deed of the 7th 
of September, assuming a sufScient creditor's debt to haye existed 
at the time of the transaction, the deed had relation back so as to 
override the transaction of the 4th of September, and put the 
trustees in the same position as assignees in bankruptcy ; and it 
is said by judges of great eminence that that is the dear construc- 
tion of the act. I do not deny that it may be so, but one con- 
sequence is inevitable ; that if in a deed under the act there be 
merely a covenant to pay a composition, the effect will be 
directly opposite to the intention, and the trustees will get the 
goods of which it was intended that the debtor should retain posses- 
sion, and by the means of which he was to perform his covenant. 
Whether this would be so held, or whether common sense would 
be allowed to interfere, I will not venture to prophesy. I can- 
not however entirely concur with the Chief Baron in his approval 
of that decision. I will only add, that when a transaction of this 
kind has taken place, it is not a dishonest transaction ; there is 
no reason why a creditor should not recover his debt, or why 
the debtor should not pay it ; it may be void under the statute, 
but there is nothing in it dishonest or fraudulent. Up to the 
7th of September the transaction here in question was a perfectly 
valid transaction and, but for the act of parliament, would have 
been rightly done. But according to Topping v. Eeysdl(l), on 
the 7th of September a new state of things arose, and this trans- 
action became by the act of the debtor and by the operation of 
law, void. 

Chai?kell, B. I am clearly of opinion that according to s. 67 
; (1) 16 C. B. (N.S.) 258 ; 83 L. J. (O.P.) 226. 
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lg68 ^^ 1^ ^ ^^ ^^^^' ^- 1^^' which is to the same effect as s. 3 of 
z~ 6 Greo. 4, c. 16, this transaction was a fraudulent preference, and 
v* as such constituted an act of bankruptcy. It further seems to 
me that it is the duty of the Court to give effect to s. 197 of the 
Bankruptcy Act, 1861, by assimilating as far as possible the posi- 
tion of trustee to that of assignee in bankruptcy. I do not say 
this can be done in all cases, and the statute contemplates the re- 
verse, for it says " as far as applicable." I agree with my Brother 
Martin, that when we speak of fraudulent preference, we do 
not mean by it anything involving or meriting blame ; the term 
only signifies that the act is contrary to the declared and recog- 
nized policy of the bankrupt law. But I cannot think that the re* 
suits he apprehends will follow from the application of Tapping v. 
Keysell (1), or that we need apply to every deed the consequences 
attached by the Court of Common Fleas to the deed in that case. 
My Brother Willes, in his judgment, takes pains to point out 
that the same consequence would not be produced where there 
was no assignment of the debtor's estate and effects. (2) I think 
that case rightly decided, and that in deeds like the present one 
the doctrine of relation exists and applies. I cannot adopt 3Ir. 
Holker's view of the grounds of decision in that case, and that 
what was then said upon this point was said obiter ; for it appears 
to me that the Court had the question in view, and distinctly 
applied their minds to its solution. 

But, admitting the plaintiffs to be so far in the right, then 
another argument is presented to us, that trover is not main- 
tainable because no demand of the goods has been made. But the 
decision of this point follows as a consequence from the decision on 
the previous one, for if the transaction was an act of bankruptcy 
then the doctrine of relation applies, and there is no occasion for a 
demand. 

FiGOTT, B. I agree with the judgment and reasons of the 
Chief Baron, and quite approve of the case of Topping v. Key- 
sell. (1) No doubt there are states of fact in which that decision 
would not apply to a trust deed under the Bankruptcy Act, 1861, 

(1) 16 C. B. (N.S.) 258 ; 33 L. J. (C.P.) 225. 
(2) 16 C. B. (N.S.) at p. 286. 
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but we need not now speculate on that contingency ; it will be 1868 
sufficient to consider it when it presents itself. Exley 

Rule discharged. 



V. 
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Attorneys for plaintiffs : Pritchard dt Enfflefield^ for J. Leiffh, 
Manchester, 

Attorneys for defendants : Meed & Co., for Sale & Ch., Man- 
chester, 



CLIMIE V. WOOD. June 10. 

Trade Fixtures — Mortgage — Bights of Mortgagor and Mortgagee. 

Trade fixtures which have been annexed to the freehold for the more convenient 
using of them, and not to improve the inheritance, and which are capable of 
being removed without any appreciable damage to the freehold, pass under a 
mortgage of the freehold to the mortgagee. 

CuUwick V. Swindell (Law Rep. 3 Eq. 249), followed. 



Detinue for a steam-engine and boiler. Pleas : 1. Not guilty. 
2. Not possessed. Issue thereon. 

The plaintiff was the purchaser of the articles in question from 
the trustees under an inspectorship deed of one Daniel Climie. 
Daniel Climie had the freehold of two pieces of land, which may 
foe called (as coloured on a plan produced at the trial) pink and 
green land, and upon them he, in the year 1864, erected an 
engine-house formed with brick pillars, partly open and partly 
enclosed, and with a slated roof. Into this building the engine 
was then put It stood equally on each of the pieces of land. 
The boiler stood as to three-fifths, on the pink land, and as to two- 
fifths, on the green land. 

The engine was screwed down to some thick planks which lay 
on the ground, and the boiler was fixed in brickwork. They were 
used for sawing timber in Climie's business of a contractor, and 
were clearly what are ordinarily called " trade fixtures." 

In the year 1858 Climie mortgaged the pink land to Robert 
Craig in fee, and by him in July, 1866, it was sold (under a power) 
to a Mrs. Mumford. In January, 1865, he mortgaged the green 
land to Hock & Co. in fee. 

In the same year, 18G5, Climie executed the deed of inspec- 

VoL. III. Z 3 




258 OOUBT OF EXCHEQUEB. [L. B. 

1868 torship. In September, 1866, the engine and boiler were removed 
Cldub from the shed by the trustees of Ciimie at the request of Mrs. 
wS»,. Mumford, who wanted them off the pink knd. The plaintiff pur- 
chased them of the trustees about the same time. But while they 
were in the place to which the trustees had removed them they 
were sold by Messrs. Bock & Co., the mortgagees of the green 
land, to the defendant, who still detained them, and for this deten- 
tion the present action was brought. 

The cause was tried at the Middlesex sittings after Hilary Term 
last before Pigott, B., and the jury having found, in answer to 
questions put to them by the learned judge, first, that they were 
trade fixtures, and fixed for the better use of them, and not to 
improve the inheritance; secondly, that they were removable 
without any appreciable damage to the freehold; and, thirdly, 
that the sale to the plaintiff was bona fide ; a verdict was entered 
for the plaintiff, with leave reserved to move to enter a verdict 
for the defendant on the ground that the property in the steam- 
engine and boiler did not remain in Ciimie, the mortgagor in 
possession. 
A rule was obtained accordingly, against which 

April 28. Hon. G. Denman, Q.C, and Simpson, shewed cause. 
The engine and boiler are trade fixtures, and are not covered by 
the general words of a mortgage deed. They were actually severed 
from the land when sold, and during the time they were fixed, 
were found by the jury not to have been fixed for the improve- 
ment of the inheritance. If they had been, they would have passed 
with the freehold, but not otherwise : HeOawell v. Eastwood. (1) 
In Walmdey v. MUne (2) this is indicated as the true test. 

[Mabtin, B. Where a mortgagor chooses to af&x something to 
the land, not otherwise of a nature to pass with it, does not the 
maxim, quicquid plantatur solo, solo cedit, apply, and the creditor 
(mortgagee) get pro tanto a better security ?] 

Not necessarily. In Waterfall v. Penistone (3) it was held that 
machinery annexed to an estate did not pass to the mortgagee 

(1) 6 Exch. 295. (3) 6 E. & B. 876 ; 26 L. J. (Q.B.) 

(2) 7 C. B. (N.S.) 115 ; 29 L. J, (C.P.) 100. 
97. 



YOL. m.] TKINITY TERM, XXXI VICT. 259 

necessarily as part of the freehold. The question is one of fact in 1868 
each particular case, whenever the articles are what Blackburn, J., Clobk 
in Beff. y. InhdbUanta of Lee (1), calls " intermediate " things, ie., not ^^^ 
manifestly part of the premises, and the mere annexation of them 
to the freehold does not make them irrevocably the property of 
the freeholder : Lawuister v. Eve (2) ; Fisher v. Biaon. (8) In 
Parwns v. Hind (4) a hydraulic press fixed to the floor of a factory 
by bricks and mortar, for the more convenient carrying on of the 
works of the factory, was held to remain a chattel. 

Chan/neU^ in support of the rule. Everything really and sub« 
stantially fixed to the freehold is prima facie a part of it, and it is 
only in cases where the fixedness is not of a substantial character 
that the purpose for which the articles are used becomes material : 
Place V. Fctgg. (5) In this case the engine and boiler were fixed, 
and they do not the less pass with the freehold, because they 
were, in fact, *' not to improve the inheritance," but only " for the 
better use of them."* In OuUtoick v. Swindell {Q) trade fixtures 
affixed to freehold mortgaged premises, even after the mortgage, 
by the mortgagor in possession occupying the premises for the 
purpose of his trade, were held to pass to the mortgagee. 

[Eellt, C.B. What claim can you make to the part of the 
articles which were on the pink land ? That would seem either to 
have passed under the previous mortgage, and then to have 
re-vested in Climie or his trustees, or to have remained in him.] 

The engine and boiler were removed off the pink land at the 

mortgagee's own request, but they were not given back to Climie 

or his trustees. Or even assuming that the plaintiff did obtain 

from the trustees the property in them, still he cannot maintain 

this action, for he is not as against the defendant, entitled to the 

entire chattel. ^ , t 

Cut. adv. vtut 

June 10. The judgment of the Court (Kelly, C.B., Martin and 
Pigott, BB.) was delivered by 

Kellt, C.B., who, after stating the facts as above, proceeded 

(1) Liiw Rep. 1 Q. B. at p. 268. ^ (4) U W. B. 860. 

(2) 6 C. B. (N.S.) 717 ; 28 L. J. (6) 4 M. & R. 277. 

(C.P.) 235. (6) Law Rep. 3 Eq. 249. ' 

(3) 12 CL & Pin. 312. 

Z 2 3 
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1868 as follows : — ^It is clear that, as against a landlord, these articles 
CuxTE would have been removable by a tenant. But dimie was not 
Yf^ji, & tenant; he was a mortgagor in possession, for he had mortgaged 
one of the pieces of land to Mr. Craig in 1858, and the other 
piece to Messrs. Bock in 1865, and this was after the steam-engine 
and boiler had been erected. The question, therefore, is whether, 
as between mortgagor and mortgagee, trade fixtures are removable 
by the mortgagor. 

The term ^' fixture " is an ambiguous one. It has been defined 
to be such an annexation as can be removed from land by the 
party annexing it adversely to the owner, but in its more general 
sense it means any annexation or addition which has been afiSxed 
to or planted in the soil of the land. The rule of the law is 
^* Quicquid plantatur solo, solo cedit " (Broom's Maxims, p. 295), 
and in several of the old books the word "fixatur" is used as 
synonymous with "plantatur." This rule, however, has been 
relaxed ; and whatever the authority may have been for the relaxa- 
tion, there now exist a variety of authorities binding upon all 
courts, prescribing the law as to fixtures between the heir and the 
executor, between the tenant for life, or in tail, and the remainder- 
man, or the reversioner, and between landlord and tenant; and 
were this case one between landlord and tenant, there is no doubt 
whatever but that the tenant could lawfuUv remove the steam- 
engine and boiler in question. But, as already said, it is a case 
between mortgagor and moiigagee, and no authority has been 
cited to shew that a mortgagor is entitled to remove such trade 
fixtures. There have been several cases where the courts have 
decided that, upon the true construction of the mortgage deeds, 
trade fixtures were removable by the mortgagor, but not one to 
shew that such right exists without a special provision. A mort- 
gage is a security or pledge for a debt, and it is not unreasonable 
if a fixture be annexed to land at the time of a mortgage, or if the 
mortgagor in possession afterward annexes a fixture to it, that the 
fixtures shall be deemed an additional security for the debt whether 
it be a trade fixture or a fixture of any other kind. It has already 
been observed that no authority has been cit^d to shew that trade 
fixtures may be removed by the mortgagor, but there are several 
to the contrary ; and unless we are prepared to overrule them, our 
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judgment must be adverse to the plaintiff. It is unnecessary to 1868 
refer to cases earlier than JSb parte Cotton. (1) The case was CLncre 
decided in the Court of Keview in Bankruptcy. A brewery had ^^jy 
been mortgaged, and afterwards new and additional trade fixtures 
had been erected by the mortgagor. He became bankrupt, and 
the mortgagee was held entitled to the new fixtures against the 
assignee ; and Sir John Cross, in deliyering judgment, said : " By 
the general rule of law, fixtures belong to the premises to 
which they are afiBxed, as between mortgagor and mortgagee, 
without any such distinction as that of tenant's fixtures.*' The 
case of Mather v. Fraser (2) was decided by Lord Justice Page 
Wood when Vice-Chancellor, and two of the fixtures then in ques- 
tion were a steam-engine and boiler fixed to the land. It was 
contended that these articles were similar to those in Hellawell v, 
Eastwood (8), where mules used for spinning cotton, fixed by means 
of screws into the floor, and secured by molten lead, were held per- 
sonal chattels, and distrainable for rent ; but the Vice-Chancellor 
decided that a steam-engine and boiler fixed to the freehold, 
whether by screws, solder, or any other permanent means, or by 
being let into the soil, partook of the nature of the soil, and would 
pass to a purchaser or mortgagee by a conveyance of the soil as 
part of the soil itself. 

This case, if it be law, is conclusive in favour of the defendant, 
for Climie, when owner of the freehold, annexed the steam-engine 
and boiler to the land, and afterwards conveyed the land to 
the mortgagee by the ordinary form of mortgage, and no pro- 
vision is to be found indicating any intention that they should be 
excepted. This case was followed by Walmsiey v. Milne (4), where 
the judgment of the Vice-Chancellor was approved of and upheld. 
Two of the fixtures there were also a steam-engine and boiler, and 
the Court intimated that they took the same view of HeUaweU v. 
Eastwood (3) as the Vice-Chancellor, viz., that such articles, when 
annexed to land, were fixtures, and partook of the nature of the 
soil. This case seems also in point in favour of the defendant. 
The case of Cullwich v. Swindell (5) was decided in 1866 by Lord 

(1) 2 M. D. & Do G. 725. (4) 7 C. B. (N.S.) 115 ; 29 L. J. 

(2) 2 K. & J. 536. (C.P.) 97. 

(3) 6 Ex. 295. (5) Law Rep. 3 Eq. 249. 
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1808 Bomilly. He stated that he would follow Ex parte Cotton (1), and 
Quxa ^^old that fixtures, although trade fixtures, and put up for the pur- 
pose of carrying on the business, and although put up since the 
date of the mortgage, so fBir as they are affixed to the freehold, go 
with it to the mortgagee. This is a stronger case than the pre- 
sent, for here the trade fixtures were upon the fireehold at the 
time of the mortgage, and all the authorities seem to shew that 
they pass with the land. The result is that the old maxim of 
" Quicquid plantatur solo, solo cedit," applies in all its integrity to 
the relation of mortgagor and mortgagee, and that trade fixtures 
constitute no exception. It follows from this that the findings of 
the jury, that the steam-engine and boiler were fixed by the mortn 
gagor for their better use, and not to improve the inheritance^ 
and that they could be removed without any appreciable damage 
to the freehold, become immaterial, for the right of the mortgagee 
attaching by reason of the annexation to the land, the intention 
of the mortgagor in respect of them cannot prevail against the 
legal effect of the deed. 

The argument on behalf of the plaintiff in shewing cause against 
the rule was confined to the general question, but in supporting it 
Mr. Channell's attention was called to the fact that Messrs. Bock 
were only entitled to the part of the fixtures which was attached 
to their land. His answer was satisfactory, that, assuming the 
plaintiff to be owner of the one-half or three-fifths of these articles, 
he could not maintain detinue for the whole, but that to entitle 
the plaintiff to maintain detinue he must^ as against the defendant^ 
be entitled to the possession of the entire chattel. 

We think, therefore, that the rule must be made absolute, but 
we must not be supposed to imply that the defendant acquired 
any title to the whole under the sale to him by the mortgagees, 
who were themselves entitled to a part interest only in the 
articles in question. 

Bute cimlute. 

Attorney for plaintiff: Leefe. 

Attonieys for defendant : Chester d: Urquhart, 

(1) 2 M. D. & De G. 725. 
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LORD FOLEY and Othkbb, Teustkes, v. THE COMMISSIONERS OP 18^ 

INLAND REVENUE. ^^^ 8. 



Stamp-^Mortgage — Transfer to New Trustees — Severed Deeds, 

The 13 & 14 Vict. c. 97, Sch. Tit. " Mortgage," imposes on the transfer of a 
mortgage exceeding 1400?. a fixed duty of 11 15«. The 24 & 25 Vict. c. 91, s. 30; 
enacts that where there are several deeds on the transfer of a mortgage from old 
to new trustees, if one of the deeds be stamped with the duty of 11, 158., it shall 
bo suficient that the others are stamped with the duty by law chargeable on a 
duplicate or counterpart, viz., 6«. The 28 & 29 Vict c. 96, s. 17, after reciting 
that certain duties were imposed on transfers of mortgages by the 13 & 14 Vict. 
c 97, enacts that in lieu thereof there shall be charged and paid on every such 
transfer for every lOOZ. of the amount or value of the principal money or stock 
already secured by such mortgage thereby transferred, or fractional part of 100?., 
the duty of 6c?. : — 

Eeld, that provisions of the 24 & 25 Vict, c 91, s. 30, were not repealed by the 
general enactment contained in the 28 & 29 Vict c. 96, s. 17, and therefore that 
trustees were still entitled to the privileges afibrded under that section. 

» 

Case stated by the Commissioners of Inland Be venue, pursuant 
to the 13 & 14 Vict. c. 97, at the request of Lord Foley and others, 
in order that they might appeal against the commissioners' deter- 
mination as to the stamp duties chargeable on the indentures here- 
inafter mentioned. 

By an indenture of settlement, dated the 14th of July, 1849, 
between Lord Foley of the first part, the Dowager Lady Foley of 
the second part, George Eowley of the third part, the Duke of 
Norfolk and Lady Mary Howard (now Lady Mary Foley) of the 
founh part, Earl Grosrenor and Viscount Brockley of the fifth 
part, G. Capron and T. Or. Curtler of the sixth part, and Lord 
Arundel and Surrey, Lord Edward Howard, the Hon. A. J. 
Ashby, and John H. Hodgetts Foley of the seventh part (being 
the settlement on the marriage of Lord Foley with Lady Mary 
.Howard), after reciting several deeds by which arrangements were 
made for carrying out the sale to Earl Dudley of Lord Foley's 
Whiliby estates, and an agreement by Lord Foley io settle a speci- 
fied part of the purchase-money then remaining unpaid by Earl 
Dudley, and also a further sum due from another person on 
imorlgage of the Thurles estate in Ireland; and after also re- 
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1868 citing certain other deeds whereby the said suras were vested in 
LoBD Foley *^® parties thereto of the seventh part, as trustees of the said 
settlement, it was witnessed that the said trustees should stand 
possessed of the said sums upon certain trusts in the said indenture 
mentioned. 

By an indenture indorsed on the indenture of settlement, dated 
the 7th day of November, 1867, Augustus Foley, St. George Foley, 
and Arthur Kinnaird, were appointed new trustees in place of 
Lord Arundel and Surrey, A. J. Ashley, and J. H. H. Foley, 
deceased, and it was thereby declared that they (in conjunction 
with Lord Edward Howard) should stand possessed of all the trust 
property when the same should be transferred to them. The in- 
denture contained recitals that the specified part of the purehase- 
money which was to be received from Earl Dudley had been paid 
to the trustees, as well as a portion of the other sum secured on 
the Thurles estate, and that the trust funds then consisted of the 
mortgage debts and stock mentioned in the schedule thereto. 
Among the debts mentioned in the schedule was one of 20,000i. 
secured on property in Leicestershire, and another of 15,000i 
secured on property in Cumberland. These debts were transferred 
to the new trustees by separate indentures both dated the 8th of 
November, 1867. 

The indenture of appointment of new trustees was duly stamped 
with the duty of 35s. 

On the 7th of March, 1868, Lord Foley and the new trustees 
presented the two indentures of transfer, which had been previously 
stamped as to the transfer of the mortgage for 20,OOOZ. with the 
duty of 358., and as to that of the mortgage for 15,000Z. witl the 
duty of 5s., to the Commissioners of Inland Eevenue, under the 
provisions of the 13 & 14 Vict. c. 97, s. 14, and desired their 
opinion as to what were the proper stamp duties payable. The 
commissioners were of opinion that the transfer of the morgage 
for 20,000Z. was liable to the stamp duty of 5Z., and the tranrfer of 
the mortgage for 15,000?. to the stamp duty of 3t 158., and assessed 
and charged the said duties accordingly. These sums were then 
paid,' but Lord Foley and the trustees not being satisfied witi the 
commissioners' decision, required them to state this case. The 
question for the Court was, with what stamp duty the said tvo in- 
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dentures of transfer were, under the circumstances above mentioned, 1868 
respectively chargeable. "l^bd Foley 

The 13 & 14 Vict. c. 97, Sch. Tit. Mortgage, imposes a duty of coj^jg. 
1?. 158. on any transfer or assignment of any mortgage, or of the . signers op 
money or stock thereby secured, when no further sum shall be Revenue. 
added to the principal money or stock already secured, if such 
principal money or stock shall exceed in amount or value in the 
whole the sum of 1400Z. 

The 24 & 25 Vict. c. 91, s. 30, enacts that where upon the 
appointment of a new trustee the property which is the subject of one 
and the same settlement, or of trusts created for the benefit of the 
same parties, is of various kinds or descriptions, or is held under 
different titles, and it is necessary or desirable that it should be 
conveyed to or vested in the trustee by means of several deeds or 
instruments, or where, upon any such appointment, several deeds 
or instruments are made or executed for the purpose only of trans- 
ferring to and vesting in the trustee the same trust property, if in 
any of such cases one of the deeds or instruments shall be stamped 
with the duty of 17. 15s., it shall be suflScient if the others or other 
shall be stamped with the duty that would by law be chargeable 
on a duplicate or counterpart thereof, and on all the deeds or 
instruments being produced duly stamped accordingly it shall be 
lawful for the Commissioners of Inland Revenue, on being satisfied 
as to the facts, to impress the deeds or instruments not having the 
duty of 11. 158. thereon with a particular stamp, to denote the 
payment of such duty on some other instrument. 

By 13. & 14 Vict. c. 97, Sch. Tit. Duplicate, and 24 & 25 Vict, 
c. 91, s. 31, the stamp duty on a duplicate is 58. when the duty on 
the original (exclusive of progressive duty) amounts to 58. or 
upwards. 

The 28 & 29 Vict. c. 96, s. 17, after reciting that by the 13 & 
14 Vict. c. 97, certain stamp duties specified in the schedule to 
the same act were granted and imposed upon any transfer or 
assignment of any mortgage, or of the money or stock thereby 
secured, enacted that " in lieu of the said last-mentioned duties 
there shall be charged and paid on every such transfer or 
assignment as aforesaid, the following duties, that is to say : 
for every 100?., or fractional part of lOOZ., of the amount or 
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May 7. Keane, Q.C. (Liebdein with him), for the appellants. 
The 24 & 25 Vict. c. 91, s. 30, is not repealed by the 28 & 29 
Vict. c. 96, expressly or by implication : WiStams v. Priichard. (1) 

[Bramwbll, B. The 13 & 14 Vict. c. 97, imposed certain 
duties on transfers of mortgages. The second act gave an excep- 
tional priyilege in certain cases, Yiz., where, on the appointment of 
new trustees, several deeds were executed for the purpose of trans- 
ferring various mortgage debts to them. Then came the third 
act, imposing new duties " in lieu of " these imposed by the first- 
mentioned act. The argument for the Crown will be that this 
last enactment is general, and that the exceptional privilege is 
impliedly repealed.] 

All that the later act does is to change the scale of duties. The 
24 & 25 Vict. c. 91, s. 30, says that *' it shall be sufficient " in the 
cases therein mentioned, if one deed is stamped with a IL Ids. 
stamp, that the rest should be stamped as duplicates. There is 
nothing in the 28 & 29 Vict c. 96, to affect the force of these 
words. The legislature, if there had been an intention to repeal 
the section, would have done so expressly, as was done by the 
same act^ s. 12, with reference to the immediately preceding sec- 
tion (29) of 24 & 25 Vict c. 91. [He was stopped.] 

Sir J. B. Kardahe, Q.C. {A.Q), (Sir W. B. Brett, Q.a (S.G.), 
and Crompton Hutton with him), for the Crown. The second act 
was passed at a time when 12. 15«. was the maximum duty payable 
on a deed of transfer of a mortgage, to give relief to trustees in 
cases where, from motives of convenience, more deeds than one were 
made use of. The maximum was retcuned for one deed only — ^the 
rest were chargeable at a lower rate. Then, by the third-men- 
tioned act, an entire change was made. An ad valorem duty was 
substituted for the 11 15a. duty in all cases, whether the transfer 
be effected by one deed or by several. The result of the appel- 
lants' contention would be, that trustees who would have to pay an 
ad valorem duty if the transfer to them of several trust funds were 
effected by one deed would be able to escape so doing, and to pay 

(1) 4 T. R. 2. 



VOL. m] 



TRINITY TEBM, XXXI VICT. 



267 



only a IL 15a. stamp, and some minor duties, by the contrivance of 1868 
having more than one deed of transfer executed. They would i^^i, polbt 
thus pay a less duty than any one else on a transfer, whereas the Qj^Jjng. 
intention of the legislature was not to relieve them from paying aoNKHs of 
the maTJTnnm, but to relieve them from paying it more than once. BsYXNirB. 

Eeane, Q.C., was heard in reply, and Sir J. B. Kardake^ Q.G. 

(A. (?.), in rejoinder. 

Our. adv. vuU. 

June 8. The judgment of the Court (Kelly, C.B., Martin and 
Bramwell, BB.), was delivered by 

Kellt, C.B. In Lord Foley's settlement, property, the subject 
of the settlement, consists of several mortgages, and there has 
been an appointment of new trustees, and several deeds have been 
executed for the sole purpose of vesting in the new trustees these 
mortgages ; and the question is, what are the proper stamps to be 
affixed upon the deeds of transfer in such a case ? Lord Foley and 
his trustees allege that the duty is imposed by the 24 & 25 Yict. 
c. 91, s. 80, and that that act provides that one of these deeds 
should be stamped with a duty of IL 15a., and the other with the 
duty upon a duplicate or counterpart, viz., bs. On the other hand, 
the Commissioners of Inland Revenue insist that the duty to be 
charged is imposed by the 28 & 29 Vict. c. 96, sl 17, being 6d. upon 
every lOOZ. of the principal money secured. The 13 & 14 Vict. c. 97, 
Sch. Tit. Mortgage, imposed upon the transfer of a mortgage which 
shall not exceed 1400Z. the same duty as on an original mortgage, 
and upon a transfer above 1400?. a fixed duty of IZ. 15a. The 24 & 
25 Vict. c. 91, s. 30, alters this as regards cases like the present, 
and enacts that where there are several deeds upon the transfer of a 
niortgage from old to new trustees, if one of the deeds be stamped 
with the duty of 11. ISs., it shall be su£Scient that the others are 
stamped with the duty by law chargeable on a duplicate or counter- 
part, viz., 58. The question is whether this section be repealed by 
28 & 29 Vict c. 96, s. 17. This is an act to amend the laws 
relating to the inland revenue, and contains a variety of provisions 
^ith respect to different subjects of stamp duty ; and by the 12th 
section, the 29th section of 24 & 25 Vict. c. 91, is expressly 
i^pealed, but the 30th section is not mentioned or referred to. 
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1868 The 17th section recites that by the 13 & 14 Vict. c. 97, certain 

Lord Foley duties were imposed upon transfers of mortgages, and it enacts 

that in lieu of the last-mentioned duties, there shall be charged 

upon such transfers the duty of 6d. upon every 100Z-, or fractional 

part of lOOZ. transferred, and it is contended that this repeals the 

30th section of the 24 & 25 Vict. c. 91. We think that it does 

not. In the first place, it does not expressly repeal it, whilst the 

Act does expressly repeal the next preceding section, viz., the 29th ; 

and if the "legislature meant (in the sense in which this expression 

is used in reference to the subject) to repeal it, it is difficult to see 

why they should not have done so in express words. Then, is it 

repealed by implication ? We think not ; and, on the contrary, it 

seems that the reasonable and natural construction of the 17th 

section is to substitute it for the enactment in the schedule of the 

13 & 14 Vict, c 97, leaving the relief given by the 30th section of 

the 24 & 25 Vict. c. 91, in the peculiar case therein provided for 

intact. There is nothing of necessary implication from the 17tli 

section of the 28 & 29 Vict c. 96, inconsistent with or repugnant 

to the 30th section of the 24 & 25 Vict. c. 91. These two sections^ 

may as well subsist together as the 30th section with the original 

enactment in the 13 & 14 Vict. c. 97. It is said, and with truth, that 

incongruous consequences may arise if these two sections still 

subsist, viz., that if a mortgage debt of 20,0002. be secured by one 

deed, the transfer of it would require a 5L stamp ; whilst if it be 

secured by two deeds, the duty would be 21. only. We think, 

however, that acts of parliament imposing stamp duties ought ta 

be construed according to the plain and ordinary meaning of the 

words used as it appears from the words themselves, and that such 

an incongruity as this does not authorize a court of law to adopt 

a strained and forced construction in order to avoid it. In our 

judgment, it is better both for the state and the subject that the 

ordinary rule of construction should be applied, and that the error 

or mistake, if it be a mistake, should be rectified by the legis* 

lature. 

Judgment for the appellants. , 

• Attorneys for appellants : Capron, Dalton, & Hitchina. 
Attorney for respondents : The Solicitor to the Inland Revenue. 
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Ship^Shipping^MoHgage^Fre%ghi--Interpkader-~'EguiUihle Btght— Assignees _ 

in Bankruptcy. 

A mortgage of a vessel carries with it the freight, and the mortgagee inter- 
Tcning by taking possession, or by an act equivalent to taking possession, before 
the freight becomes payable, is entitled as i^inst the mortgagor, or his assignees in 

bankruptcy, to receive it. 

The owners of a ship having mortgaged it to the plaintiff, chartered it to S. and 
D., for a voyage to Brass River, two-thirds of the freight being payable five days 
after sailing from Liverpool, the remaining one-third on receipt of the captain's 
advice of delivery at Brass River. The plaintiff demanded the two-thirds freight 
from the owners, both before and after it was payable, but did not obtain it. After 
the complete discharge of the vessel at Brass River, but before receipt of the 
captain's advice of delivery, the plaintiff gave notice of his mortgage to the 
charterers, and on the return of the vessel to Liverpool took possession of her out- 
side the port. 

Held (Bramwell, B., dissentiente), that although the mortgagee could not sue 
upon the charterparty, yet he was by virtue of his mortgage entitled as against 
the owners to claim and to receive the freight ; that his right to receive the freight 
might be perfected by his taking possession, or doing an act equivalent to taking 
poMCSsion, at any time before the freight was payable, although after it had been 
actually earned; that actual possession being impossible, notice to the mort- 
gagors and to the charterers was an act equivalent to taking possession, and that 
the plaintiff having done all that was possible to manifest his right, was entitled 

to be paid the freight. 

In an action for freight brought by the mortgagee of a ship against charterers 
under the mortgagors after the mortgage, the charterers interpleaded and paid the 
frei^^ht into Court ; and an interpleader issue was directed between the plaintiff 
and*' the assignee in bankruptcy of the mortgagors. On this issue a special case 
was stated, concluding with the question whether the plaintiff was entitled as 
{gainst the defendant to the sum in Court. 

Held (Bramwell, B., dissentiente), that the Court would in this special case 
consider the equitable rights of the parties ; and that as the plaintiff was equitably 
entitled to the freight as against the owners, and the defendant, as assignee in 
bankruptcy of the owners, could only take that to which the owners were 
equitably as well as legally entitled, the plaintiff vms entitled to recover. 

Special case stated in an interpleader issue directed in an 
action for freight The action was brought by the plaintifiF, a 
mortgagee of the Inanda, against Stuart and Douglas, for freight 
due under their charterparty, which was also claimed by the credi- 
tors' assignee of the mortgagors. The charterers paid the money 
into Court, and an interpleader issue was directed between the 
mortgagee and the creditors' assignee. 
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1868 The issue came on for trial before Mellor, J., at the LiTerpool 

BusDiQf " spring assizes, 1868, and a verdict was entered for the plaintiff^ 
subject to the opinion of the Court on a special case, which stated 
as follows : 

The Irumda^ owned by Santos and Evans, was mortgaged by 
them to the plaintiff on the 20th of February, 1867, to secure 
10007. ; the money being made payable on the 20th of August then 
next, before which time the power of sale was not to be exercised. 
In the mortgage no mention was made of freight. On the 
14ih of March, 1867, she was again mortgaged to the plain- 
tiff to secure a further sum of 100021, the money being made pay- 
able on the 13th of March, 1868, and no mention being made of 
freight. 

On the 1st of March, 1867, the Iwmia sailed from Liverpool 
for the Brass Biver, under a charter to Stuart and Douglas, which 
made the freight payable '* two-thirds in cash, or bill at three 
months at charterers' option, less 5 per cent, for all charges, five 
days after the vessel sailing from Liverpool, and the remainder on 
the true delivery of the cargo (less advances as per captain's receipt^ 
in cash on receipt of captain's advice of delivery." 

After the vessel had sailed from Liverpool, but before the two- 
thirds freight had become payable, the plaintiff applied for it to 
Santos and Evans, but was informed that it had not been paid. 

On the 1st of April, after the two-thirds freight had been paid,, 
the plaintiff again applied for it to Santos and Evans ; they did 
not pay it over to him. 

On the 24th of May, the plaintiff gave notice of his mortgage 
to Stuart and Douglas, and claimed the balance of the freight 

The Inamda, arrived at Brass Biver on the 1st of May, and was 
discharged on the 18th; and on the 3rd of July, advice of the 
delivery of the cargo was received by the owners from the captain, 
and by Stuart and Douglas from their agents. The laanda. sailed 
for Cape Town and thence to Mauritius in search of a cargo, and 
having at the latter place obtained a cargo, returned to Liverpool, 
and was taken possession of by the plaintiff outside the port on the 
18th of January, 1868. 

On the 22nd of June, 1867, Santos and Evans were adjudicated 
bankrupts, and the defendant was appointed creditors' assignee. On 
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the 17th of July, the plaintiff demanded the balance of the freight 1868 
from Stuart and Douglas. bcbdbn 

The Court was to be at liberty to draw inferences of fact, and p^p^ 
the question stated for iheir opinion was, whether the plaintiff 
was entitled as against the defendant to the sum paid into (^urt. 

EolkeTy Q.C. (HerscheU with him), for the plaintiff. By the 
mortgage of the vessel the freight was assigned as an incident; 
and although whilst the mortgagee permits the mortgagor to 
remain in possession of the ship, payment to the mortgagor is 
good, yet as soon as the mortgagee intervenes, he becomes entitled 
to receive the freight. But in addition to this, the defendant is 
assignee in bankruptcy of the owners, and can take only what they 
are equitably entitled to, therefore as between him and the mort- 
gagee the latter is clearly entitled. 

The Court called upon 

12. O. Williams {Higffin, Q.C^ with him), for the defendant. 
The mortgage is merely a mortgage under the Merchant Ship- 
ping Act, 1854, s. 66, making no mention of the freight, and by 
such a mortgage the freight does not pass to the mortgagee. He 
may take possession of the ship, and if he does so while she is still 
earning freight he may be entitled to the freight, but that is be- 
cause in that case the ship is his ship whilst the freight is being 
earned ; but until possession is taken he is not in the position of 
owner. That to entitle the mortgagee to freight the ship must be 
earning freight whilst he is in possession, is clearly shewn by 
Chinnery v. Blackhwrne (1), and Gardner v. Cazenove (2), espe- 
cially by. the judgments of the Chief Baron and Bramwell, B., in 
the latter case. (3) The distinction between the case of a sale 
and a mortgage is pointed out by Erie, C. J., in WHlis v. Palmer. (4) 
On the sale of a ship the freight passes as appertaining to 
the ship, but in a mortgage in the usual form, that is, where no 
special mention is made of freight, it is presumed that it was not 
intended that the mortgagee should take it. And again the reason ' 
of this distinction is there stated in the same way as in Chinnery 

(1) 1 H. BL 117, n. (3) 1 H. & K at pp. 435, 436 ; 26 

: (2) 1 K & N. 423 ; 26 L. J. (Ex.) 17. L. J. (Ex.) at pp. 19, 20. 

(4) 7 C. B. (N.S.) 340, at p. 358 ; 29 L. J. (C.P.) 194, 200. 



V. 

Pope. 
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1868 V. BlacJcbume (1), namely^ that as the mortgagor bears the expense 
BusdeT ^f ^^ voyage, it is thought reasonable he should have the profits. 
Here the mortgage was prior to the sailing of the vessel, and the 
mortgagee might, if he pleased, have taken possession of it before 
it started ; and it would then have worked at his risk and cost, and 
worked for him. But if he did not choose to do so, he must take 
the consequences if he was afterwards unable to take possession, 
and so entitle himself to freight before the freight was earned ; for 
the mere giving of notice was not taking possession. The distinc- 
tion between an owner and a mortgagee is recognized by the 
Merchant Shipping Act, 1854, s. 70. 

[Martin, B. That is only for certain purposes. The clause 
was introduced at a time when a notion prevailed (which is now 
exploded), (2) that liabilities for necessaries followed the owner- 
ship of the vessel.] 

Further, the plaintiff could certainly not have maintained an 
action against the charterers, for a charterparty is a personal con- 
tract and does not pass to the assignee of the ship: Splidt v. 
Bowles, (3) But this issue, which is directed in such an action, 
cannot entitle the plaintiff to any rights he would not have had in 
the original action ; the question is one at common law, and the 
plaintiff, therefore, cannot recover. 

Holker, Q.O., in reply. The special case would be idle if it had 
not been intended to try the real rights of the parties to it. In 
every case of interpleader it is assumed that the interpleading 
party is liable to one of the claimants, and is not liable to the 
other ; and he may be liable to one at law, to the other in equity, 
80 that he might either be compelled to pay over again if he paid, 
after notice, to one legally but not beneficially entitled, or at 
least might, before payment, be liable to be restrained by an 
equitable injunction from so paying. When, therefore, an inter- 
pleader order is made, the whole question between the claimants 
is raised, and their equitable as well as their legal rights are to be 
determined. Otherwise the only effect of the decision on the one 
point would be to drive them into equity on the other. But the 

(1) 1 H. Bl. at p. 118, n. 1 Ad. 302 ; Mitcheaon v. Oliver, 5 R & 

(2) See ITie Troubadour, Law Bep. B, 419 ; 25 L. J. (Q.B.) 39. 

(3) 10 East, 279. 
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plaintiflTs right may be put higher ; for the defendant being an 1868 
assignee in bankruptcy of the owners, can take only what the rusden 
bankrupts were equitably as well as legally entitled to, and can- p J^^ 
not eyen at law recoyer for more. (1) K the plaintiff cannot 
recoyer, no one can. Again, if this money had been paid over to 
the defendant, the plaintiff would have been entitled to recover it 
as money received to his use. 

Upon the substantial question between the parties, neither of 
the answers given by the defendant to the plaintiff's claim is 
sound. The argument that as the mortgagor has borne the cost 
and risk he ought to have the profits, is a very halting argument ; 
for it is admitted that if the mortgagee takes possession at any 
time when the ship is still earning freight he is entitled to 
recover the freight, and Cato v. Irving (2) shews that he may 
so entitle himself by taking possession at any time before the 
freight is payable, although the voyage is concluded and the 
ship actually in the docks. The same reasoning disposes of the 
argument that the ship must be working for the mortgagor, for 
in Cato v. Irving the whole of the ship's service was completed, 
and all that remained was the lien on the goods, which would 
have attached as much in a warehouse as in the ship. This 
principle has been carried still further in Brown v. Tanner (3), in 
which the Lords Justices, after taking time to consider, reversed 
the decision of the Court below (4), holding that the mortgagee 
could still claim freight, although the greater part of the cargo 
had been actually delivered before he took possession. Moreover, 
the rule contended for by the plaintiff is contrary to the analogy 
of mortgages of real property, where it is quite immaterial whether 
the land is still rendering any service when the mortgagee takes 
possession; and rent already accrued due, and crops on the 
ground whether ripening or rotting, become his property. But 
taking possession does not mean taking manual possession, the 
only ground for which opinion would be the erroneous assumption 
that the ship must be working for the mortgagor. In the judg- 

(1) See Toung Y, Matthetos, Law (3) Law Kep. 3 Ch. (not yet rc- 
Eep. 2 C. P. 127, per Erie, C.J., at p. ported). See post, p. 275. (1) 

129. (4) Law Kep. 2 Eq. 806. 

(2) 5 De G. & S.210, at pp. 224, 225. 

Vol. in. 2 A 3 
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1868 ment of Erie, C. J., in Willis v. Pcdmer (1), it is said to be pre- 
BusD^^ sumed that the mortgagor in possession is intended to take the 

PoPB profits "till the mortgagee intervenes"; the intervention of the 
mortgagee, therefore, is the only material thing, and this interven- 
tion may take place in various ways, of which taking possession is 
one. If possession cannot be taken, notice is sufficient ; and in the 
present case the utmost that could have been done by the plaintiff 
to signify his intention and assert his claim, has been done in fact : 
Marriaon v. Parsons (2) shews that payment to the mortgagee is 
a good answer at law to the mortgagor suing on the charterparty. 
Dean v. McGhie (3) decides the same with respect to the agent of 
the mortgagor retaining, on the demand of the mortgagee and on 
his behalf, freight paid to himself under a charter with the mort- 
gagor in possession ; and the judgments of Best, C. J., and Graselee, 
J., directly answer the arguments raised on 6 Geo. 4, c. 110, s. 45, 
which, like 17 & 18 Vict c. 104, s. 70, declares the mortgagee not 
to be owner : KerswiU v. Bishop (4) is to the same effect. 

Bbamwell, B. I am of opinion that the defendant is en- 
titled to our judgment. On the merits of the case I abide by 
what I said in Gardner v. Cazenove (5), that to entitle the mort- 
gagee to freight, the ship must have been Working for him, it 
must have been earning freight whilst he was in possession ; I 
do not say physical, manual possession, but such possession for 
instance, as may be constituted by giving notice to the charterer, 
while something remains to be done by the ship to make the 
freight payable. Merely coming to the mortgagor, and demanding 
that the freight be paid to him can make no difference ; it only 
means, "as I have lent you my money, in reason and justice you 
should pay me what you are gaining." And I may further observe 
that by the terms of this mortgage the money was not payable till 
August, so that there was no default till that time. Every con- 
sideration corroborates this view, and especially the observation 
of Lord Lyndhurst in the case of KerswiU v. Bishop^ as reported 
in Tyrrwhit (6), " In Chinnery v. BlacJchurne (7), possession was not 

(1) 7 C. B. (N.S.) 340, 358 ; 29 L. J. (5) 1 H. & N. 423, 436 ; 26 L. J. 
(C.P.) 194, 200. (Ex.) 17, 20. 

(2) 2 Taunt. 407. (6) 2 Tyrw. at p. 610. 

(3) 4 Bing. 45. (7) 1 H. Bl. 117, n. 

(4) 2 C. & J. 529. 
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taken by the mortgagee till after the voyage was completed ; and 1868 
it was held that freight earned in that voyage, though after the Bjjsam 
mortgage, could not be recovered by the mortgagee." This shows 
the ground of his decision in that case, namely, that the freight 
was there earned after possession was taken. Again, the case of 
Broum v. Tanner (1) ought rather to have been cited for the 
defendant than for the plaintiff, for the judgment of the Lords 
Justices expressly puts their decision on the ground that the 
freight was not fully earned, that it was not due, when the mort- 
gagee took possession. 

Every consideration then, both of reason and authority, cor- 
roborates this view. Freight is due by contract as the payment 
of something done; and the case is not like that of Pope v. 
Biffffs (2), where it was decided that a mortgagee entering into 
possession may demand rent due before he entered. That deci- 
sion is a strong one, but it may be put upon the ground suggested 
by Parke, J. (3), that the rent might be got by the way of an 
action of trespass and for mesne profits ; and this is sufficient to 
distinguish the case from the present one, for there is no ground 
for saying that the mortgagee could have maintained any action 
whatever for this freight. 

But on the other ground also, it is clear that judgment must be 

(1) Law Bep. 3 Ch. (not yet re- terers on a charterparty, such as the 

ported). The question there arose be- present, nntU they have had the fall 

tween the assignee of a charterparty user of the ship for the purposes for 

freight and mortgagees of the ship prior which they chartered it. It is, in fact, 

to the charterparty. Lord Justice analogous to the demise of property 

Wood, in delivering the judgment of until a given purpose is answered, the 

the Court of Appeal, said : ** It is now purpose in the case being, first, the 

settled beyond all dispute that the outward voyage, second, the taking in 

mortgagee of a ship becomes entitled of a complete cargo at such profit 

to all the rights and liable to all the freight as the charterers may be able 

duties of an owner from the time to obtain above the freight they have 

of his taking possession. Amongst agreed to pay to the owners, and, third, 

the rights so accruing to him is that the delivery of the cargo to the con- 

of receiving all freight remaining due signees by the charterers. The freight 

when possession is taken. .... The is expressly payable (under the charter^ 

only question then really is, had the party)on' unloading and right delivery of 

freight become due when the appellants the cargo as customary,' and the freight 

(the mortgagees) took possession ? . . . is to be collected by the charterers." 

On principle we conceive that the (2) 9 3. & C. 245. 

freight cannot be due from the char- (3) 9 B. & G. at p. 257. 

2A 2 3 
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1808 for the defendant. The plaintiff brought an action against the 
j^go^ ~ charterers. The charterers have not troubled themselves to defend 

p*' that action, bat take out an interpleader summons, and obtain an 
order for an interpleader issue. That issue is to be tried at com- 
mon law, and the question must be a common law question, other- 
wise the preposterous consequence would follow that in an action 
for trespass the defendant might say he has no interest^ and obtain 
an order for an issue in which the plaintiff might be at liberty to 
contend that he is entitled in equity to the land in question. The 
question is, whether the plaintiff is entitled to sue any one in a 
court of common law, and it is clear that he is not, and must have 
been nonsuited. Then the addition of the claimant as a party can- 
not alter his position. It is said the question stated for our opinion 
is, whether the plaintiff is entitled as against the defendant^ but 
that cannot entitle the plaintiff to our judgment when he has no 
common law right whatever to succeed upon. He is not entitled 
as against the defendant, because he has no right against any 
one. I think, therefore, that our judgment ought to be for the 
defendant 

Mabtin, B. There is a substantial and a formal question in this 
ease. The substantial question is, who is entitled to receive the 
freight under this charterparty. Now it has been held for many 
years, and frequently decided, that the effect of a mortgage of a 
ship, under a contract for earning freight, is to transfer the freight 
to the mortgagee. The freight becomes his property as a chose in 
action, and the case of KerswiU v. Bishop (1) is a direct decision to 
this effect. But, in analogy to the case of real property, it is 
rightly held that though the mortgagee takes the accruing freight 
as his property, yet payment to the mortgagor is good payment If, 
however, the mortgagee intervenes at any time before payment, he 
has a right to do so ; he asks for his own property. What entitles 
him to receive the freight is the communication of the &ct that he 
is mortgagee, and that he claims it as such ; and taking possession 
is only one mode of communicating the fact I entirely dissent 
from the proposition that he is entitled because he does any act in 
earning the freight ; for he usually does nothing, and it has been 

(1) 2 C. & J. 629. 
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frequently pointed ont that his right depends not on contract, but 

on property. I think the law on this point is beyond doubt. Bodki 

I am also of opinion that the plaintiff is entitled to succeed 
upon another ground. The defendant is assignee in bankruptcy 
of the owners of the ship ; and it is established law that assignees 
take only that to which the bankrupt was equitably entitled. 
Now, at all events, the plaintiff has an equitable right, for the 
effect of the mortgage was to assign the freight to him, and 
therefore it did not pass to the assignee. 

The other question is a formal one ; whether the plaintiff ia to 
be driven into equity to establish his right ? I agree that he could 
not maintain an action ; but the money is in court, and the question 
is, who is lawfully and equitably entitled to receive it? And this 
question I will not refuse to try when it is submitted to us for 
decision. 

Channell, B. I am of the same opinion. I cannot agree with 
my Brother Bramwell that we are not to try the substantial ques- 
tion between the parties, and that the only question we can deter- 
mine is, whether the plaintiff is entitled to maintain an action. 
The charterer, claiming no right in the freight, had a clear right 
to interplead in equity, and it would be a very narrow view of the 
interpleader acts to hold that it was not intended to confer upon 
the Court a jurisdiction to determine equitable rights. The case 
does not rest on the fact of an action tried before the judge on 
circuity but on the fetct that an interpleader order had been made, 
and the money paid into Court ; and that order having been made, 
jurisdiction is given to us to determine who is the person entitled 
to the money so paid into Court. 

That is the substantial question ; and the assignee of the bank- 
rupts can have no right to which the bankrupts were not entitled 
in equity as well as at law. Now it is true that some cases use 
the expression that the ship must be earning freight, but I take 
it to be dear that the freight passes with the assignment of the 
ship ; and though to enable the mortgagee to establish his right 
to the freight, it is necessary that he should do some act, yet as 
soon as he does an act to shew that the mortgagor is not his agent, 
he is immediately entitled to have it paid to him. Now here 



278 OOUBT OF EX0HEQX7EB. [L.'B, 

186S possession was taken, or] notice, whicli is tantamount to "poBaegmm, 
jtamat was given, before the money was actually paid ; there can, tibere- 
fore, be no doubt that the mortgagee is entitled. 



V, 

Bon. 



Kelly, CB. The substantial question is, whether the plaintiff 
or the defendant is entitled to the money now in Court That is 
the question they have agreed on, and stated in the conclusion of 
the case as the question for our determination* In substance that 
question is, whether, if the assignees had thought fit to biing an 
action against the charterers, and had recovered judgment^ the 
plaintiff would have been entitled to file a bill to stay the execu- 
tion, and to restrain the charterers fiom paying over the money ; 
and if the parties have determined to state a case on this pointy 
and to ask our judgment whether as between them the plaintiff or 
the defendant is entitled, we must decide the question on that 
footing. 

The plaintiff claims the freight as payable to him by virtue of 
the demand made by him upon the mortgagors and the charterers. 
The question is^ not whether possession was in fact taken, but 
whether anything equivalent to takiog possession had been done. 
The law is established, that the mortgagee of a ship takes at once 
under his mortgage all the rights of the mortgagor, except the right 
to be paid freight, and to that he is not entitled till he enters into pos- 
session, or does something equivalent to it. But he cannot take pos- 
session of a ship at sea, and it is therefore in such a case sufficient 
if he does anything else which manifests his title. This was not 
done in Gardner v. Ccusenove (1), and it is in ev^ry case a question 
of fact rather than law, whether the mortgagee has so entitied him- 
self. Now here the plaintiff has done something equivalent to 
taking possession, for he has done everything which it was physi- 
caUy possible for him to da He gives notice, he demands payment^ 
and at last, when the ship is approaching an English port, and it 
becomes possible to do so, he takes actual possession. I am there- 
fore of opinion, without doubt, that the money, not having been 
paid over to the mortgagors, or their assignee, the mortgagee is 
entitled to it in equity. And further, if the charterers had disre- 
garded his notice and demand, and had paid the freight to the 

(1) 1 H. & N. 423 ; 26 L. J. (Ex.) 17. 



TOIi. m.] TBINITY TEBM, XXXI YIOT. 279 

assignee^ I am of opinion that the plaintiff would have been entitled laea 

to recoTer that money from the assignee as money received to his j^mDn 

use. But without reference to that question the plaintiff is^ on the pj^ 
other grounds I have stated, entitled to our judgment. 

JudffmerUfar the plaintiff. 

Attorneys for plaintiff: Chester dt Urquhart, for Lace dt Co., 
Idverpod. 

Attorneys for defendant : J. dt B. Chle, for Eifane, Booee db 
Loekeit, Liverpool. 



McPADZEN V. THE MAYOR AND CORPORATION OP LIVERPOOL. Jum9. 

Intenrogatoriea — Oriminating Question — Time far taking Ohfection — InUrro-' 

gating Officer of Oorporation. 

In an action for malicious arrest and false imprisonment brought against a 
municipal oorporation, the plaintiff was allowed (Martin, B. doubting) to interro- 
gate the town clerk whether he caused the plaintiff to be arrested, and by what 
authority he did so. 

SenMe^ the rule as to interrogatories is to allow all questions to be put that are 
material, bonft fide, and not scandalous, and any objection to answer is to be 
taken at the stage of answering and under the oath of the interrogated pwty. 

In an action for malicious arrest and false imprisonment^ mali- 
cious prosecation, and wrongful dismissal, the plaintiff sought 
under 17 & 18 Vict. c. 125, s. 51, to administer to Joseph Bayner, 
the defendants' town clerk, interrogatories to the following effect: — 

1. Were you town clerk of the said borough of Liverpool in and 
during the months of June, July, and August, 1867 ? 

2. Did you in or about the month of June, 1867, cause the 
plaintiff to be arrested upon a charge of feloniously stealing the 
monies of the defendants, or upon any other and what charge, or did 
you give instructions or directions to any one, and if so, to whom, 
to arrest the plaintiff or to cause or procure the plaintiff to be 
arrested upon any such and what charge, or did you in any way 
and how take part in, or were you in any manner and how con- 
cerned in the arresting of the plaintiff, or in causing or procuring 
the plaintiff to be arrested upon any such and what charge ? 

3. Interrogated the town clerk by what authority he did the 
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1868 things interrogated npon in the 2nd interrogatory, if he so did 
MoPadzbn them ? 

The Mayor *• Interrogated whether he was, as town clerk, informed of the 
AND CJoBPORA- qj^q^ of tho plaintiff, and whether he notified the tkct to the 

TION OF r » 

liYEBFooL. town conncil, or to any committee or sab-committee thereof, and 
whether any resolution or minute was made relating to the arrest 
of the plaintiff? 

5. Had you the management of, or did you take any and what 
part in, or were you in any manner and how concerned in the 
prosecution in the months of June and July, 1867, or in one of 
such months, of the plaintiff before the magistrates on the Liver- 
pool Borough Sessions on a charge of feloniously stealing the 
monies of the defendants, or any other and what similar charge; 
and if so, state on whose behalf you had the management of or 
took part in or were concerned in such prosecution ? 

6. Similar to 4th, except that it interrogated with reference 
to the prosecution instead of the arrest ? 

7. Was the arrest of the plaintiff caused, or his prosecution 
instituted or carried on, by the authority or direction or with the 
sanction of the defendants, or of the town council of the said 
borough, or of any and what committee or sub-committee thereof, 
or by the authority or direction, or with the sanction of yourself, 
or some and what officer or servant of the defendants ? 

8. Belated to the count for wrongful dismissal, and interrogated 
as to resolutions or minutes of plaintiff's appointment 

9. Interrogated as to documents. 

Byles, J., at chambers, having refused to allow these interroga- 
tories, on the ground that they interrogated the town clerk in a 
matter for which he might have been indicted, the plaintiff applied 
to the Court, cause being shewn against the rule in the fiist 
instance. 

jB. O. WiUiams, for the plaintiff, referred to Bickfard v. 
D'Arey. (1) 

C. Crompion, for the defendants. The interrogatories principally 
objected to are those relating to the arrest, and these are open to 
the objection relied on by Byles, J. ; but they, as well as the 

(1) Law Bep, 1 Ex. 854. 
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interrogatories relating to the malicious prosecution, are also open 1868 
to the objection that they seek by fishing questions to establish a "^oFaiwkk" 
cause of action, not only against the defendants, but against a third ,j. 5: 
person, the town clerk. The 4th and 6th interrogatories are also ahd Cobfora- 

TION 01* 

objectionable on the ground that the plaintiff is a burgess of Liyer- litsbfool. 
pool (1), and can therefore obtain any information as to the 
recorded proceedings of the town council by using his own right 
of examining the books as a burgess. The 9th interrogatory is 
objectionable on the ground that many of the documents are 
privileged. 

[Bbamwell, B. The contents of the documents are not asked 
for, but only an enumeration of them, that they may be ear-marked.] 

Kellt, C.B. I think these interrogatories ought to be allowed. 
No doubt the Court has a discretion, and is bound to exercise that 
discretion to see that no scandalous or impertinent questions are 
put; but these interrogatories appear to be bona fide and material. 

Mabtin, B. My impression is that my Brother Byles was right 
in refusing these interrogatories. I doubt whether a man ought 
to be placed in such a position, that he must either criminate him- 
self or refuse to answer. 

Bbamwell, B. The Court has, of course, a discretion to say 
that it will not admit of irreleyant, offensive, or scandalous ques- 
tions. But we ought not, I think, to allow a question to be shut 
oat only because the opposing counsel says that it is a question which 
the interrogated party may, perchance, object to answer. In equity 
any question that is material may be put, and the objection to 
answer it must be made under the oath of the person objecting, 
not on the mere assertion of counsel. Therefore, unless we can 
see clearly that the question is one that ought not to be put, we 
ought to allow it, and to leave the objection to be taken at the 
stage of answering. 

Chahkell, B. I am of the same opinion. I think the prin- 
ciple suggested by my Brother Bramwell is the fair and right one> 

(1) It 80 appeared hy affidavit 
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1868 and is the principle which is to be gathered from the recent oases. 
MoFadzb»~ I^ ^^ QO^ intended by the legislature that the interrogating party 
Thb Mayor ®^^^^ ^ ^^^* ^^* ^^^ putting any question that is really 
AND Corpora- material to his case. If he goes beyond that» and the Court sees 
LivsBPOQL. that his questions are put malfi fide^ or with a vexatious or im- 
proper purpose^ it will not allow them. But if that is not the case^ 
then the interrogated party should be bound to say upon his oath 
that he believes his answer will be evidence against him in such 
a way that he is protected fix>m answering. 

Interroffoiories allowed. 

Attorney for plaintiff: O. W. Chinery. 
Attorneys for defendants : Wright & Venn. 



Jan. 30. SMITH v. SMITH. 

RaUway — Superfluous Lands — Ahando/ned Lands — Construction — Lands CUmm 
Consdidation Act, 1845 (8 Vici, c. 18), ss. 127, 128. 

The 127th section of the Lands Clauses Consolidation Act» 1845 (8 Vici. & 18), 
refers only to superfluous lands, and not to the case of the railway being aban- 
doned or given up. (1) 

Ejectment. 

By 9 Vict. c. Ixiv. (June 18, 1846), the South Eastern Railway 
Company were empowered to construct a railway from Tunbridge 
Wells to join the Bye and Ashfoid Extension. 

By s. 1, all the provisions of the company's original act> 6 Wm. 4^ 
c. IxxY., so far as then in force, and so far as not inconsistent with 
the 9 Yict c Ixiv., and >' save in so far as the same may be incoDr 
sistent with the Lands Clauses Consolidation Act, 1845, and the 
Railways Clauses Consolidation Act, 1845," were extended to that 

(1) This case was argued in Trinity the principles laid down in the judg- 

Term, 1867, and the Court took time ment, to be entitled to the whole of the 

to consider. Judgment was delivered land in question. A summcns was 

in Hilary Term, 1868, partly in favour afterwards taken out before Bramwell, 

of the plaintiff, partly of the defendant ; B., and the judgment was altered ae« 

but the plaintiff claimed, according to cordingly. Seenoteat end of judgment 
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act, and the several purposes thereof, as if repeated and le-enaated 
in that act with reference to saoh purposes. 

By 8. 205 of 6 Wm. 4, c. Izzy., it waa enacted that the company 
mighty within ten years from the passing of the act, sell saper«- 
fluous landjB^ first offering the same to the person or persons whose 
land immediately adjoined the lands so proposed to be sold. 

By 8. 218, *^ If the said railway or any part thereof shall at any 
time hereafter be abandoned or given up by the said company, or, 
after the same shall have been completed, shall for the space of 
three years cease to be used and employed as a railway, then and 
in such case the lands so purchased or taken by the said company 
for the purposes of this act, or otherwise the parts thereof over 
which the said railway, or any part of such railway, which shall be 
so abandoned or given up by the said company shall pass^ shall 
vest in the owners for the time being of the land adjoining that 
which shall be so abandoned or given up, in manner following : 
(that is to say) one moiety thereof in the owners of the land on 
the one side, and the remainder thereof in the owners of the land 
on the other side thereof." 

By s. 127 of the Lands Clauses Consolidation Act, 1845 (8 Vict 
c. 18), '^Within the prescribed period, or, if no period be pre- 
scribed, within ten years after the expiration of the time limited 
by the special act for the completion of the works, the promoters 
of the undertaking shall absolutely sell and dispose of all such 
superflaous lands, and apply the purchase-money arising fiom such 
sales to the purposes of the special act ; and in de&ult thereof, all 
such superfluous lands remaining imsold at the expiration of such 
period shall thereupon vest in and become the property of the 
owners of the lands adjoining thereto, in proportion to the extent 
of their lands respectively adjoining the same." 

By s. 128, except where such lands are within a town, or are 
built upon, or used for building purposes, the promoters, before 
disposing of such lands, are to offer to sell the same to the person 
then entitled to the lands from which they were originally severed, 
or, on his refusal, or if he caimot be found, then to the person or 
persons whose lands immediately adjoin the lands so proposed to 
be sold. 
. On the 21st of May, 1860, the company purchased and took a 



Smith. 
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1868 conyeyanoe of the land in question for the purpose of the proposed 
Smttb lui6« The piece of land so purchased was a long strip runmng 
north and south, and bounded on the east by a highroad^ and it 
was crossed at right angles to the highroad by the site of the 
intended railway. It was surrounded on all sides by the plaintiff's 
land, except where it was bounded by the highroad, and the land 
on the opposite side of the road was owned by the defendant. 

By s. 14 of 9 Vict. c. Ixiy., in seven years from the passing of 
the act (i.e., on the 18th of June, 1853) the powers granted to the 
company by that act and certain recited acts for executing the 
railway, ceased, and the line was, in fact, never executed. 

Within ten years of the time when the powers of the company 
expired, S. Futland entered into a contract for the purchase of 
the land. That contract, however, was not so executed as to bmd 
the company, and was not ratified by them until June, 1864, when 
they sold and conveyed the land to Putland. Putland afterwards 
resold it to the defendant, who took possession, and was by himself 
and his tenants in possession of the land and buildings thereon at 
the time of action brought. 

The plaintiff claimed, under one or other of the sections above 
set out, to be entitled to the land in question, either as superfluous 
or as abandoned land. 

The cause was tried before Bramwell, B., at the spring assizes 
at Lewes, 1867, and a verdict was entered for the defendant, leave 
being reserved to the plaintiff to move to enter the verdict for 
him. A rule having been obtained accordingly, 

Brovm, Q,C., and Murphy ^ shewed cause. First: Superfluous 
lands and abandoned lands were, under the Lands Clauses Consoli- 
dation Act, 1845, treated as on the same footing. The 218th section 
of 6 Wm. 4, c. Ixxv., therefore, relates to the same subject matter 
as s. 127 of the Lands Clauses Consolidation Act, 1845, and is incon- 
sistent mih it, the time limited by the latter act being longer; the 
218th section is therefore not incorporated by 9 Vict. c. Ixiv. But, 
secondly, if s. 218 is incorporated, yet by 13 & 14 Vict, c 83 (1), 

(1) 13 & 14 Vict. c. 83, 8. 15, enacts way. Section 27 requires that the 
that the Railway Gommissioneis may hinds of a railway so abandoned shall 
authorize the abandonment of a rail- be sold within two years. 
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new proyifiions are made with respect to abandonment which take 1868 
away its effect^ as they are inconsistent with the strict limitation Oisrm 
of time contained in the special act. Thirdly : Even supposing g ^' 
8. 218 to be in full force^ yet the section does not give the land 
to the plaintiff; for if it is iii force^ it is so on the ground of a dis- 
tinction between abandoned and superfluous land; but the only 
part of this land that can be abandoned land is the site of the 
intended line, and at the time of the abandonment (if there was 
any such abandonment), i.e., at the expiration of the company's 
powers in 1853, the company were owners of the superfluous lands 
on each side of the line. The abandoned site therefore rested in 
them. 

[They cited Moody v. Chrhett. (1)] 

Sir Q, Honyman, Q.O., Hance, and Cohen, in support of the rule. 
First : s. 127 of the Lands Clauses Consolidation Act^ 1845, does 
not refer to abandoned, but to superfluous lands only ; the result 
therefore is, that 9 Yict. c. Ixiy. incorporates that section with 
respect to superfluous lands, and s. 218 of 6 Wm. 4, c. Ixxv. with 
respect to abandoned lands. Secondly : the Abandonment Act of 
1853 (13 & 14 Vict, c- 83) supplied a defect in the general legis- 
lation on the subject, and, for the flrst time, gave provisions as to 
abandoned lands applicable to all railway companies. But that 
act in no way alters the effect of the 218th section of 6 Wm. 4, 
c IxxY. If adopted, it takes effect on all lands remaining the 
property of the company, but if any lands haye already ceased to 
be theirs, the only consequence is that as to them there is nothing 
for the act to operate upon. But the act has no operation at all 
unless the company themselves put it in force, and it is not pre- 
tended that this has been done. Thirdly : if only the site of the 
intended line is considered as abandoned, and the extreme ends 
as superfluous, the result will be the same. To treat the company 
as the owners of adjoining lands within s. 127 of the Lands Clauses 
Consolidation Act, 1845, would be clearly contrary to the intention 
of the legislature, which was to prevent companies from owning 
land except for the purpose of their undertaking. Superfluous lands 
xemaining in their hands, and not used in their undertaking, con- 
tinue to be superfluous lands, and if not sold within ten years vest 

(1) Law Rep. 1 Q. B. 510. 
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1868 in the adjoining owner, who then becomes the adjoining owner to 
gm^ the abandoned site, and takes that also. But the true view is, that 
Bwera. *^® enterprise having been abandoned, the whole of the land is 
abandoned land within the meaning of s. 218. 

Cur. adv. wU. 

The judgment of the Court (1) (Martin, Bramwell, and Chan- 
nell, B B.) was delivered by 

Bramwell, B. The first iquestion in this case is, whether the 
provisions in s. 218 of 6 Wm. 4, c. Ixxv., relating to the disposition 
of lands where the railway is abandoned or given up, are incorpo- 
rated with 9 Vict. c. Ixiv. We are of opinion they are. The 
latter act is express, '^ all provisions, matters, and things in the 
acts relating to the railway, so far as the same are not inconsistent 
with this act, shall extend to this act." Then read the latter act 
with s. 218 in it; no inconsistency will be found, consequently 
that section is incorporated. But it was said that though that 
would have been so if nothing but the two acts were in question, 
yet as the 9 Vict. c. Ixiv. only incorporates the provisions of the 
former act so far as the same are not inconsistent with the Lands 
Clauses Consolidation Act, and the provisions of s. 218 are incon- 
sistent with that act^ they are not included. But this is not so, 
there is no such inconsistency. Section 127 of the Lands Clauses 
Act does not apply to where the railway is abandoned or given up, 
but to superfluous land. But further, if it did, the case would be 
the same, for by that section, if the land is not sold within tea 
years from the time for the completion of the works, it is to vest 
in the owners of the lands adjoining. Here there was no such 
sale within ten years, there was no conveyance and no binding 
bargain which would have been specifically enforced. It remains, 
then, to consider the effect of the 6 .Wm. 4, c. Ixxv. .s. 218, or of 
the Lands Clauses Act, s. 127, which will be found to have the 
same operation. 

It was said, on behalf of the defendant, that the 218th section 
only applies to the intended line of the railway, and not to the 
pieces on either side ; and so the railway company, being o?mers 

(1) See ante, p. 282. (1) 
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of the pieces of land on each side of the site of the line, are owners 186S 
of the adjoining land by yirtue of this section. Smith 

But supposing this point otherwise good, it is met thus : — ^By s. 127 gjj^. 
of the Lands Clauses Act those pieces out of the line of railway 
rest in the adjoining owner, that is (subject to what follows) in the 
plaintiff, and then, he thus becoming owner of the superfluous land 
on either side, is owner of the land adjoining what was to be the 
line of railway, and so becomes owner of that. In the result then, 
the plaintiff is entitled to recover, but not aU the land. The 
defendant is entitled to part. For the land may be shortly 
described as a long strip, crossed at right angles by the intended 
line. The plaintiff is owner of the adjoining land on one side of 
the strip ; the defendant of that on the other. (1) He is as much 
an adjoining owner, therefore, as the plaintiff, and it seems to us, 
that all the plaintiff is entitled to is so much as lies on his side of 
a line drawn from the point where his land and the defendant's 
and the end of the strip meet, along the length of the strip to 
a similar point at the other end. 

For so much, therefore, our judgment is for the plaintiff, and 
the rule to that extent must be absolute. 

Bute absolute. 

Note. — In this case it afterwards appetured that all the land 
in dispute would lie on the plaintiff's side of a line drawn as 
suggested in the judgment, and accordingly it was ordered that 
the verdict be entered generally for the plaintiff. (2) 

Attorneys for plaintiff: S. F. Langham dk Son, for J, 0. Lang^ 
ham dt Son, Hastinffs, 
Attorneys for defendant : Kinffs/ord & Dorman. 

(1) See note at end of judgment. hett, Law Hep. 1 Q.6. 510, at p. 518, 

(2) This method of division Bcems so far as the judgment proceeds on 
contrary to the rule laid down in the s. 127 of the Lands Glauses Consolida- 
Excheqner Chamber in Moody v. Cor- tion Act, 1845. 
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1868 THE ATTORNEY-QENERAL v. DAKIN akd Othebs. 

June 20, BoycU Bendence — Fritnlege —Sheriff— Process — Edmpton Court Palace, 

Hampton Court Palace forms part of the royal demesnes of the Crown, and was 
formerly a royal residence, but has not been personally occupied by the sovereign 
since 10 Geo. 2. The state apartments are, and have been for many years past, 
used as a picture gallery ; the pictures are the property of the Crown, but the 
public are admitted to view them gratuitously ; the other apartments are occupied 
partly by officers of the palace, but principally by private persons, by the permis- 
sion and at the pleasure of the Crovm. The palace and grounds are maintained 
by the Crown, by its own officers aud servants ; a guard of honour is kept there, 
and service is performed in the Chapel Royal by a resident chaplain appointed by 
the Crown. The palace is under the control of a housekeeper appointed by the 
Crown, who has apartments in the palace. 

A writ of fi. fa. having been executed in one of the suites of apartments occu- 
pied by private persons, and an information of intrusion having been filed against 
the sheriffs and their officers : — 

Eeld, per Blackburn, Mellor, and Lush, JJ., affirming the judgment of the 
Court below (dissentientibus Willes, Keating, and Montague Smith, J J.), that the 
palace being so occupied that the sovereign could not as a matter of £ftct immedi- 
ately resume personal residence, such occupation was inconsistent with its being a 
royal palace of residence. 

Per Curiam, The privilege of palace is attached to any place which is in &ct 
a royal residence, and actual personal residence at the time is not necessary to 
confer the privilege, if there be an intention on the part of the sovereign to retain 
the power of immediately resuming personal residence at pleasure. 

Error on the judgment of the Court of Exchequer on a special 
case^ stated under 22 & 23 Vict c. 21, s. 10, on an information of 
intrusion filed by the Attorney-General against the sheriffs of 
Middlesex and their officers, \v*ho had, on the 10th of February, 
1865, executed a writ of fi. fa. in the suite of apartments in Hamp- 
ton Court Palace occupied by Lady Henry Gordon, the wife of the 
execution debtor. 

The Court of Exchequer gave judgment for the defendants (1), 
and the Attorney-General brought error. 

Feb, 7. The case was argued by 

Sir J. B. Kardake, Q.C. (A.G.), {Sir W. B. BreU, Q,0. {8.0.) 
and M*Mahon with him), for the Crown; and by Quain, Q.C. 
{Day with him), for the defendants. 

(1) Law Rep. 2 Ex. 290. 
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The same arguments were used and eases cited as in the Court 1808 

below. Attobnit- 

Owr. adv. vuU. Gk»«bal 



June 20. The following judgments were delivered : — 

Lush, J. [after reading the material statements in the special 
case, proceeded] : — From these statements it appears, first, that 
Hampton Court Palace is not, and has not been during any part 
of her Majesty's reign, kept in a condition fit for the reception of 
her Majesty as an occupant ; secondly, that it is and has for all 
this period been appropriated and used in a way incompatible 
with a present intention on -the part of her Majesty to make any 
persoual use of it, either as a palace of residence or for purposes 
of state. If, therefore, the immunity claimed by the Attorney- 
General exists, it must be due to the fact of the palace having 
once been a dwelling place of the kings of England, and of its still 
being maintained by her Majesty with the emblems and ensigns 
of royal dignity as part of the demesnes of the Crown, and capable 
of being again used as a royal residence if it should be her Ma- 
jesty's pleasure so to use it. The argument is, in effect, this, 
that the sacred character which the law attributes to an edifice 
while it is a royal residence remains permanently impressed upon 
it so long as it continues to be a royal palace, no matter what may 
be the purpose -to which it is appropriated, or the use that is actu- 
ally made of it. Such a proposition appears to me not only not 
supported by, but to be at variance with, the authorities which are 
to be found on the subject. The privilege, which it is agreed, 
originates in respect for the personal comfort and dignity of the 
sovereign, is, as regards her, a right to be free from the molesta- 
tion and indignity which would be caused by the intrusion of the 
oflScers of justice^into anyplace dedicated to her personal use. The 
privilege rests on no other grounds. It has regard to the sove- 
reign only, not to any subject. It is personal in its nature, 
belonging not to the place for its own sake, but is attached to the 
place for the sake of the sovereign who occupies it. It therefore 
accompanies the sovereign wherever the sovereign goes, but can- 
not consistently be held to remain where the sovereign has both 
actually and in intention ceased to be. 

Vol. III. 2 B 3 
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18G8 The passage cited from 3 Inst 140, which is the earliest and, 

Attorney- indeed, the only direct authority upon the point, expresses both 
K»BBAL ^j^^ limitation and extent of the privilege. " Here/' says Coke, 
C. J., speaking of the judgment in the Earl of Warrens Case, 
** two things are principally to be observed ; first, that this royal 
privilege " (viz., exemption from process) « is not only appropri- 
ated to the Palace of Westminster, but to all the king's palaces 
where his royal person resides,'* He does not say " to all the king's 
palaces " simply, which might include some where the king did 
not reside ; nor does he limit the privilege to that in which the 
sovereign actually dwelt at the time of the intrusion. The quali- 
fying words, taken in their proper and legal sense, apply to every 
place which the sovereign keeps for his personal use, \\hether for 
special purposes only, as holding courts, &c., or for residence, 
either permanent, or occasional and temporary. But they clearly 
exclude places where, though they may be royal palaces, the 
sovereign cannot be said in any sense to " reside " ; and when we 
look to the reason and ground of the privilege, these words of 
qualification appear to me to have a designed force and signifi- 
cance, and to be intended to confine the privilege to palaces which 
are palaces of residence. 

The cases cited in the argument are so many illustrations of the 
rule in its application to the facts of each case. None of them 
profess to lay down a new rule, or to enlarge or qualify the pro- 
position of Coke ; but in each of them the question was treated as 
one of fact, viz., whether the particular palace was or was not at 
the time of the intrusion, a royal residence ? The conclusion come 
to in those cases affords therefore no guidance to us in the deter- 
mination of this. 

It was asked by the Attorney-General in the course of the 
argument, " if Hampton Court Palace is not now privileged, it 
being certain that it once was so, when did it cease to be privi- 
leged ?*' The answer is obvious, and certain enough for all prac- 
tical purposes. It ceased to be privileged when it ceased to be 
kept up for the personal use of the sovereign, and was appropriated 
to other and inconsistent uses. I agree that it retained the privi- 
lege so long as it appeared doubtful whether the sovereign had or 
had not abandoned it as a place of residence. I adopt fully and 
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entirely the language of Lord Ellenborough in Winter v. Miles (1), 1868 



Dasuc. 



that '* the question of the discontinuance of any place as a palace AnoBirev 
of residence, which had at any time been so used by the sovereign ®'^*"^ 
on the throne, might involve in its discussion many extremely 
delicate circumstances ;" and that ** it would not be a very seemly 
matter of inquiry whether his Majesty had by any and by what 
manifestations of his royal will indicated a purpose of not return- 
ing to any particular palace." And if the facts of this case were 
such as to admit of the observations further used by that learned 
judge, and it could be said of Hampton Court, as was there said of 
Kensington Palace, that not only are " the emblems and ensigns of 
royal dignity preserved," but " the apartments exclusively appro- 
priated to his Majesty's use are, by his immediate servants, kept 
ready and in a fit condition to receive him at any time, whilst 
others are kept in like manner for the use of his officers, and some 
are immediately occupied by his Majesty's sons, and no such use 
is made of the rest of the palace as to preclude or materially in- 
terrupt his Majesty's return to it whenever he might choose so 
to do," I agree that in such a state of thingis, there being no other 
manifestation of the royal purpose than the not having for a con- 
siderable time inhabited the palace, any inquiry into her Majesty's 
intention would be unseemly and improper, and I should have 
held the palace still privileged as a royal residence ; but seeing 
that no part of Hampton Court Palace has ever been appropriated 
to her Majesty's use, or kept ready to receive her, and that those 
parts of the building adapted for habitation have been for a period 
commencing long anterior to, and continuing through the whole of 
her Majesty's reign, appropriated in such a way as to preclude or 
materially interrupt her Majesty's resort to it as a place of abode, 
I am not driven to any such inquiry, but am constrained to regard 
such a change from the use formerly made of Hampton Court as 
a notification that the palace has been abandoned as a royal 
residence. 

I am therefore of opinion, that the judgment of the Court be- 
low ought to be affirmed. 

Melioe, J. [whose judgment was read by Blackburn, J.] I am 

(1) 10 East^ at p. 581. 

2 U 2 3 
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1868 of opinion that the judgment of the Court below Bhonld be 

Attobnet- affirmed. The circumstances stated in this case induce me to 

Genkral ang^-ej. in the negative the question which was put to the jury by 

Dakin. Lord EUenborough in the case of Winter v. Miles (1), which I may 

thus state, Is Hampton Court Palace bona fide a royal palace ? of 

course I do not mean, nor did Lord EUenborough mean, a palace 

belonging to the sovereign, and in that sense a royal palace, but I 

assume that Lord EUenborough meant by the words ** bona fide 

a royal palace " a palace actually devoted to the use and enjoyment 

of the sovereign, which, although she does not actually reside in it, 

is kept in such state and condition that there would be no 

obstacle to her Majesty's immediate use of it, if such should be 

her pleasure. 

The decision of the present case turns upon a question of fact : 
does the use to which Hampton Court Palace is now, and has for 
so long time been put, indicate the pleasure of the sovereign to 
abandon it as a palaee of residence 1 I think that the facts do 
clearly shew, in the language of Lord EUenborough (2), that " the 
immediate personal residence of his Majesty was by means of an 
occupation of the palace incompatible therewith, rendered imprac- 
ticable." The palace is, in fact, " so occupied by others, that his 
Majesty could not immediately return and reside there in his own 
person if he were pleased to do so." When I say that the facts 
shew that her Majesty could not immediately return and reside 
there, I mean that the circumstances attending the present actual 
occupation of the palace by others, are such as practically to pre- 
clude the possibility of her Majesty returning to it as a ." bona 
fide " royal residence. 

The reason upon which the immunity from the execution of 
legal process within a royal palace proceeds is personal to the sove- 
reign, and is not an incident of the place. It is the actual or 
potential present residence of the sovereign which draws to the 
place the immunity in question ; as it would be inconsistent with 
the reverence and respect due to the dignity and comfort of the 
sovereign to permit the intrusion of the officers of the sheriff for 
the purpose of executing process within a palace in which her 
Majesty does actually reside, or which she retains as a palace of 

(1) 10 East, 578. (2) At p. 682. 
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residence. When it ceases to be a palace of residence then the ises 
immunity ceases. Attoilney* 

If I am asked when the immunity ceased in the present case, I ^»«^ 
can only answer that it ceased so soon as the palace was, by the DAznr. 
consent of the Crown, put to uses practically inconsistent with the 
personal residence of the sovereign. I forbear to refer to the other 
cases which were cited in the argument before us, because they 
were all discussed in the case of Winter y. Miles (1) ; and the 
diiference of opinion amongst the judges in the Court below, as 
well as on the present occasion, does not turn upon any rule of 
law, 80 much as on the various conclusions which they have 
arrived at upon the facts stated in the case. 

Blackburn, J. In this case I believe the law is agreed by all 
to be, that civil process cannot be executed within the precincts of 
a royal palace or residence without leave obtained from the sove- 
reign. The difference of opinion is as to whether, in point of fact, 
on the evidence stated in the case, Hampton Court is such a palace 
or royal residence as to come within the acknowledged rule of law. 
And, as I think, we must in deciding this question of fact bear in 
mind the reason of the privilege thus conferred by the law on royal 
palaces. 

It is stated by Lord Gifford in The Earl of Strathmare v. 
Laing (2), that " this privilege is given not merely because other- 
wise the king might be deprived of the services of his domestics, 
but that it is not seemly that the royal palace or the royal presence 
should be exposed to be made a scene of disturbance and confusion." 
This is, I think, correct, and it shews that the foundation of the 
whole depends on the reverence due to the person of the sovereign; 
and consequently I think that in deciding the question of fact 
whether any particular place is part of a royal palace so as to be 
privileged from the execution of process, the test must be, whether 
the occupation is so ancillary to the residence of the sovereign that 
the execution of process there would expose the sovereign to the 
risk of disturbance inconsistent with the respect due to the dignity 
of the royal person. 

It is clear, both on authority and on the reason of the thing, 

(1) 10 East, 678- (2) 2 Wito. & Sh. at p. 6. 
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that actual personal presence by the sovereign is not necessary. 
The sovereign may have, and in point of fact has, several residences 
at the same time ; and it would obviously be inconsistent with 
the respect due to the sovereign to execute process in Windsor, when 
her Majesty was in fact at Buckingham Palace, or vice versa, both 
being undoubtedly royal residences ; and the authorities are con- 
clusive that a palace may be kept up as a royal residence, although 
no sovereign has actually in person visited it for a great many 
years. In the case of Holyrood Palace in Scotland, more than a 
century and a half had elapsed during which no sovereign had so 
much as entered the kingdom of Scotland, yet the House of Lords 
decided that in fact Holyrood had always been kept up as a royal 
residence. And Lord Gifford, in giving the judgment of the 
House of Lords, gave great weight to the fact that Holyrood had 
unquestionably been at one time occupied as a royal residence, 
and therefore would continue so until some change took place in 
the occupation ; and that it rested on those that alleged that such 
a change had taken place to shew it. 

I take it, however, to be clear that such a change Inay take 
place, and that it is a question of fact in each case whether it has 
taken place. Few, I think, would doubt that Winchester, Bride- 
well, Eltham, and other ancient palaces in England, and Stirling 
and Linlithgow in Scotland, have long since ceased to be royal 
residences. 

In the 2nd Anne (a.d. 1704), within six years after the fire 
which, in 1698, dismantled Whitehall, the question rose in 
Elderton'a Case (1) whether Whitehall was still a royal residence. 
There could not have been the least doubt that up to the time oi 
the fire it was one. Lord Holt seems to have thought it had 
ceased to be so ; Powell, J., that it still continued to be one. No 
decision was come to, the prisoners being discharged^ probably 
because the advisers of the Queen thought it injudicious to insist 
on the prerogative in a case where the claim was invidious, even if 
well-founded in law. Now, in the year 1868, 1 do not suppose 
there can be much doubt that in fact Whitehall is no longer a 
royal residence. In Winter v. Miles (2), in 1809, the question was 
raised whether Kensington Palace was then still a royal residence. 

(1) 2 Ld. Raym. 978. (2) 10 East, 578. 
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That was treated as a question of fact, and left to a jury, who 186S 
found that it still was a royal residence In the judgment of the Attobhsy' 
Court of King's Bench strong evidence is stated tending to shew Ga»BitAL 
that the palace was " kept up fit for his Majesty's reception if he Dakot, 
should choose to visit it." I do not know whether now, after the 
lapse of fifty-nine years, the facts remain the same ; but I think 
no one could complain of a verdict in fayour of the privilege on 
evidence such as is stated by Lord Ellenborough in giving judg- 
ment in the King's Bench. 

Those three are the only eases in which any point similar to the 
present has been discussed. In each case the question is treated 
as one of fact, whether the place still was kept up as a royal 
residence ? 

Now in the' present case I find it stated as a fact^ that Hampton 
CJourt was personally occupied by King George II. as a royal resi- 
dence. From the statements in paragraphs 7 and 8, it appears 
that the grounds and gardens are still kept up as royal grounds 
and gardens with much of the state originally attendant on the 
royal presence. But I find from paragraphs 6, 10, 13, and 14 (1), 

(I) The paragraphs here referred to accommodation of persons with con- 
by his lordship are as follows : — siderable household establishments, and 

6. The palace contains a suite of arc now, and always have been, occu- 
rooms called " The Stal» Apartments,'* pied by pereons of rank and distinction, 
all of which contain a collection of pic- and others are occupied by persons of 
lures, the property of the Grown ; a respectable station, 
room furmerly calleil by the name of 13. The occupiers of these suites of 
"The Board of Green Ciotli," and now apartments provide, at their own ex- 
by the name of ** The Withdrawing pouse, every kind of household fumi- 
Koom," to which the public, under cer- ture and fixtures requisite for the 
Una regulations, arc i)ermitted to have furnishing and fitting up of such apart- 
access ; and a gallery which the publio ments. Previously to occupiers taking 
are not ])eiinitted to enter, and which possession of the apartments, such re- 
is iised as a depository for lumber. For pairs as may be considered by the 
the last sixty years the btate apai-tr officers of the Crown as necessary to be 
ments have not been used for any other done to such apartments are done at 
purpose. the expense of the Crown ; but in some 

10. There are several other apart- instances, where the repairs desired for 
ments in the palace which are in the the accommodation of snch occupiers 
occupation of private individuals ; some have been of such a nature as to re- 
consist of spacious drawing rooms, quire a considerable outlay, such repairs 
dining rooms, bed rooms, servants' have been effected at the joint exi)enso 
rooms, kitchen, and other domestic of the Crown and occupies; but all 
offices suitable for the residence and alterations or additional works required 
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1868 that the whole of the palace (with the exception of what are called 
Attobnby^ the state apartments mentioned in paragraph 10) is occupied by 
GxiraBAL families between sixty and seventy in number, who have their own 
Dakik. furniture and their own establishments there. 

It is on the extent of this occupation that I rely. I think it is 
obviously impracticable for the sovereign to resume her residence 
at Hampton Court without ejecting at least a large part of those 
families, so as to make room for the suite and attendance neces- 
sarily attendant on the royal person; for the state apartments 
described in paragraph 10 are not such as to be capable of con- 
taining even the sovereign alone, far less her suite. 

It is quite true that these families have no legal right to notice 
to quit. The sovereign might eject all or any of them, allowing 
them no further time to go out than would be necessary to remove 
their goods and furniture. But I think, in drawing inferences of 
fact, we are not to impute to her Majesty and her three immediate 
predecessors any intention to act ift a manner which would be 
ungracious, though legal. And consequently, when I find that 
permissive occupation has for a long series of years been granted 
to such an extent as to be inconsistent with the immediate per- 
sonal residence of the sovereign, unless that permissive occupation 
was terminated in a manner, legal, no doubt, but very ungracious, 
I draw the inference of fact that the intention to preserve the 

by the occupiers are done at their own vey was made of the apartments every 

expense, and in some instances such second year by the officers of the Crown, 

additional works and alterations have and a report made of the repairs neoes- 

amounted to 10002. and upwards. After- sary for placing them respectively in 

wards, the occupiers themselves are tenantable repair, and notices were 

bound, at their own expense, to do given by the Crown to the occupiers 

whatever internal works, alterations, to have such repairs done, which were 

and repairs may be found necessary done by them accordingly. The prac- 

for keeping up and preserving the tice of making these periodical surveys 

apartments in a proper and tenantable and giving these notices has been for 

condition, or which tbey may consider some years discontinued, and surveys 

essential to their greater convenience are now made and notices given in each 

and enjoyment ; but no works, altera- instance as circumstances may appear 

tions, and repairs are done except under to require. 

the directions of the officers of her 14. The number of families now oc- 

Majesty's Office of Works, and the cupying such suites of apartments in 

government contracting tradesmen are the palace may be taken to amount to 

employed and paid by the occupiers of from sixty to seventy, 
apartments. ^Formerly a periodical sur- 
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power of immediately resumiog immediate personal residence at 186S 
pleasure has been abandoned, and consequently that Hampton ^attorney- 
Court has ceased to be kept up as a royal residence in such a ^''^^^ 
sense as to privilege its inmates from the execution of process Dakin. 
there. I therefore think that the judgment below should be 
afiSrmed. 

WiLLES, J., read the judgment of himself, Keatikg, and 
Montague Smith, JJ., prepared by 

Keating, J. This is an information of intrusion, brought by 
the Attorney-General against the defendants, sheriffs of Middlesex 
and their officers, for having unlawfully intruded into her Majesty's 
ancient royal palace of Hampton Court by executing a writ of fieri 
facias upon the goods of a private person occupying a suite of 
apartments in the palace by permission of her Majesty, and the 
question is, whether the defendants are liable to such proceedings. 

That HaYnpton Court Palace was a royal residence, and as 
such privileged from the execution of legal process within its 
precincts, seems clear from the case; but it is said that, the 
sovereign having ceased for a century or more to reside there 
personally, and the arrangements of the palace being such as to 
make it unsuitable for the immediate personal residence of the 
sovereign, the privilege of exemption now claimed has ceased to 
exist. The privilege, no doubt, was originally established by law 
in order not merely to avoid the personal annoyance to the 
sovereign from the execution of process when he himself was 
personally present, but also the scandal consequent upon such 
execution within the precincts of a royal palace, and therefore the 
authorities have not confined this privilege to palaces where the 
sovereigns have been in actual residence, but have extended it to 
such royal palaces still retained under the care and control of the 
sovereign, and the occupation of which is such that personal resi- 
dence could at any time be resumed. The cases of Kensington 
Palace and Holyrood Palace fully sustain this view (see Winter v. 
Miles (I) and The Earl of Strathmore v. Laing) (2), and, we think, 
govern the present case ; for, whatever the decision might have been 

(1) 10 Eait, 678. (2) 2 Wils. & Sh. 1. 
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1868 had the matter been res Integra, we are of opinion it cannot be snb- 

ArwRKXY- stantially distinguished from these cases. Minute dififerenoes may, 

GxHRBAL ^^ doubt, exist ; but, as pointed out in the judgment of the Lord 

Daein. Chief Baron in the Court of Exchequer, with which we agree, all 

the important circumstances in the authorities he refers to concur 

in the present case. 

We see no reason, therefore, for placing Hampton Court upon a 
different footing from Kensington and Holyrood Palaces, and are 
of opinion that the privilege claimed attaches in the present case. 
Nor is it likely that the existence of this privilege will ever lead to 
injustice or inconvenience, as an application to the Lord Steward, 
or other proper ofBcer of her Majesty's household, will always obtam 
a remedy for the creditor, either by a permission to execute the 
process within the palace, or by his insisting upon the prompt 
discharge of the debt as a condition of the enjoyment of her 
Majesty's bounty. 

It is proper to add that the occupants of the palace, although 
not mere intruders, and having, therefore, a valid possession as 
against wrongdoers, have no tenure even at will as against the 
Crown, and are bound to quit at a moment's notice : see Harper v. 
Charlesworth. (1) 

We think the judgment of the Court of Exchequer should be 
reversed ; but the Court being equally divided, the judgment of 
the Court below will be affirmed. 

Jvdgnient affirmed. 

Attorney for the Crown : The Solicitor to the Board of Works. 
Attorneys for defendants : BurchaU db Hall. 

(1) 4 B. & C. 574. 
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[IN THE EXCHEQUER CHAMBER.] 18C8 

Jii/y6. 
HALUDAY r. HOLGATE. 

Pledge — Sale hy Pledgee --Trover — Baibncnl, 

A holder of scrip certificates for shares borrowed of the defendant a sum ot 
money on his own promissory note, payable on demand, and on the security of 
the shares, and deposited with the defendant the scrip certificates. He afterwards 
became bankrupt, and the defendant, without demand and without notice, sold ten 
of the fifteen shares to repay himself his debt. The creditors' assignee, without 
making any tender of the amount of the debt, brought an action of trover against 
the defendant to recover the value of the shares : — 

Eeldj aftirming the decision of the Court of Exchequer, that, even assuming the 
sale to be wrongful, the immediate right to the possession of the shares was not 
by the sale revested in the plaintiff, and that he could not therefore maintain 
trover, either for the whole value of the shares or for nominal damages. 

Donald v. Suckling (Law Rep. 1 Q. B. 585), approved. 

Appeal from the judgment of the Court of Exchequer, dis- 
charging a rule to enter a verdict for the plaintiff in an action of 
troYer brought by the creditors' assignee of one Bentley against 
the defendant to recover the vahie of certain shares, the defendant 
pleading, amongst other pleas, not possessed. 

On the 30th of April, 1866, Bentley bought of one Scholefleld 
fifteen shares in the Whitewell Mining Company, Limited, which, 
by the articles of association of the company, were not transferable 
till the 2ud of January, 1867, and Scholefield at the same time, by 
a memorandum in writing, agreed to execute a transfer of the 
shares to Bentley as soon as he legally could. Bentley at the 
same time bought ten other shares in the same company, and took 
a similar memorandum. 

In June, 1866, Bentley borrowed of the defendant 350/. on his 
own promissory note payable on demand, and on the security of 
the twenty-five shares above mentioned, and he at the same time 
handed to the defendant the two agreements, promising to deliver 
to him the scrip as soon as he received it. On the 1 6th of January, 
1867, Bentley handed to the defendant the fifteen scrip certificates 
for the first fifteen shares, and received back the agreement relating 
to the ten shares, on paying 1002. on account of the debt. 
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1868 On the same day Bentley's firm stopped pa3'meiit; they were 

Halliday ^ifterwards adjudicated bankrupts, and the plaintiff was appointed 
creditors' assignee, Bentley absconding before passing his final 
examination. The defendant, after the bankruptcy, sold the scrip 
of ten of the fifteen shares, but it did not appear that he had 
made any demand on, or given notice to, either Bentley or the 
plaintiff, the assignee. The value of the scrip for the ten shares 
was admitted to be 2002^ 

The cause was tried before Mellor, J., at the Liverpool spring 
assizes, 1867, and the learned judge nonsuited the plaintiff, reserv- 
iug leave to him to move to enter a verdict for him for 200Z., or 
such other sum as the Court should thiuk fit. A rule was obtained 
accordingly, and was, after argument in the Court below, in Hilary 
Term last, discharged on the authority of Donald v. Stickling. (1) 
The plaintiff appealed. 

Jordan, for the appellant, contended that no demand having 
been made, and no notice given, the pledgee had no right to sell, 
and that selling before his time he committed a conversion for 
which the plaintiff was, at least, entitled to nominal damages : 
Johnson y, Stear, (2) He distinguished the present case from 
Donald v. Suckling (1) on tlie ground that there the action was 
detinue, here trover, and he referred to the words of Blackburn, J., 
p. 611. 

[Blacebubn, J. The words used are that *' the plaintiff may 
be entitled to maintain an action of iort against Simpson or the 
defendant for the damage, if any, sustained by him in consequence 
ef their unauthorized dealing with the debentures." The words 
were carefully chosen, and taken in their connection they exclude 
the inference that they refer to any action which depends upon 
the right to immediate possession.] 

Quain, Q.C. (Eerschell with him) was not called upon. 

[The case originally raised a question of fraudulent preference, 
but this point was abandone.I. The question as to whether the 
defendant was, according to the terms of the pledge, entitled to 
sell at the time he did, and also the question whether, independ- 

(1) Law Rep. 1 Q. B. 585. 

(2) 16 C. B. (N.S.) 830; 33 L. J. (0. P.) 130. 
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ently of the rights and liabilities created by the pledge, any con- 1868 
version of the scrip could, in fact, be said to have been committed, Halliday 
were also discussed, and on the firet point Martin v. Reid{l) and h^^'^^e 
Ptffoiy, Cuhleyi^l) were cited, but the points were not formally 
argued, the decision of the Court turning on the plea of not 
possessed.] 

The judgment of the Court (Willes, Blackburn, Keating, Mon- 
tague Smith, and Lush, JJ.) was delivered by 

WiLLES, J. We are all of opinion that this judgment must be 
affirmed. The action is brought by an assignee in bankruptcy to 
recover the value of certain scrip certificates of the bankrupt, 
alleged to have been converted by the defendant. The defendant 
was under advances to the bankrupt, in respect of which the bank- 
rupt pledged to the defendant the certificates in question. The 
bankrupt became in default, and absconded, and the defendant thei^ 
upon sold a part of the certificates sufficient to repay the whole 
or part of the amount due to him. The assignee seeks to recover 
either the whole value or nominal damages in respect of the wrong 
done by the sale. As to the claim for the whole value, it is cer- • 
tainly a strong contention. The scrip certificates were in the 
hands of the defendant as a security for money due, and the 
assignee has sustained no actual damage, for the debt could have 
been paid no otherwise, yet the assignee seeks to recover the whole 
value as if at the time the certificates were his own. It does not 
require much argument to shew that there is no principle for such 
a rule, and we should not be disposed to act upon it unless we are 
compelled by some authority to do so. But the authorities invite 
us to do the reverse, for Johnson v. Stear (3) shews that if any 
action lies at all in such a case, the verdict can only be for nominal 
damages, and that an allowance must be made for the amount of 
the debt which has been thus satisfied, that being the amount 
which the pledgor or his assignee would have had to pay before he 

(1) 11 C. B. (N.S.) 730; 31 L. J, (C. P.) 134. 
(C. P.) 126. (3) 15 C. B. (N.S.) 330; 3S L. J. 

(2> 15 C. B. (N.S.) 701 ; 33 L, J. (C. P.) 130. 
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1868 could have required the article to be delivered up. We are quite 

Halliday satisfiel to abide by that decision. 

HoLQATE. ^^^ ^^ ^^ ^^^^ argued that the plaintiff is at any rate entitled 
to nominal damages, for that a conversion was committed by the 
sale of the certificates. That sale, it is contended, hud the effect 
of putting an end to the bailment of pledge; the property of the 
pledgee was thereby determined, so as to enable the assignee to say 
that at the moment when the sale took place he became entitled 
to the certificates by virtue of the general property which then 
revested in him. This reasoning proceeds upon a somewhat 
subtle and narrow grounri, for it is admitted that the assignee 
could only claim nominal damages. But we cannot arrive at the 
conclusion that he is so entitled without getting rid of the case of 
Donald v. Suckling (I); and so far from feeling disposed to ovei> 
rule that case, we are satisfied of its good sense, and think that it 
puts the whole matter on a plain and intelligible footing. There 
are three kinds of security : the first, a simple lien ; the second, a 
mortgage, passing the property out and out ; the third, a security 
intermediate between a lien and a mortgage — viz., a pledge — 
where by contract a deposit of goods is made a security for a debt, 
' and the right to the property vests in the pledgee so far as is 
necessary to secure the debt. It is true the pledgor has such a 
property in the article pledged as he can convey to a third person^ 
but he has no right to the goods without paying off the debt, and 
until the debt is paid off the pledgee has the whole present interest. 
If he deals with it in a manner other than is allowed by law for 
the payment of his debt, then, in so far as by disposing of the 
reversionary interest of the pledgor he causes to the pledgor any 
difiSculty in obtaining possession of the pledge on payment of the 
sum due, and thereby does him any real damage, he commits a 
legal wrong against the pledgor. But it is a contradiction in fact, 
and would be to call a thing that which it is not, to say that the 
pledgee consents by his act to revest in the pledgor the immediate 
interest or right in the pledge, which by the bargain is out of the 
pledgor and in the pledgee. Therefore, for any such wrong an 
action of trover or of detinue, each of \Ahich assumes an imme- 

(1) Law Bep. 1 Q. B. 585. 
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diate right to possession in the plaintiff, is not maintainable; for 
that right clearly is not in the plaintiff. The judgment must, 
therefore, be alKrmed. 

Judgment affirmed. 

Attorneys for plaintiff: Anderton & Collins, Liverpool, 
Attorneys for defendant : Shaw dt Tremellan. 



303 



1868 



Hallipat 

V. 
HOLOATP. 



TAYLEUR V. WILDIK. 

r 

Landlord and Tenant — Tenancy from Tear to Year — Notice to Quit — Determina- 
tion of Tenancy — Guarantee — Principal and Surety, 

By a notice to quit given to a tenant from year to year, bis tenancy is deter- 
mined on tlie expiration of the current year, and a waiver of the notice creates a 
new tenancy, taking effect on the expiration of the old one. 

M. being yearly tenant to the plaintiff on the terms of a written agreement, the 
defendant, in consideration of the plaintiff's continuing M. as such tenant, gave to 
the plaintiff a guarantee for " the rent of the Leese Farm in the occupation of M." 
The phiintiff afterwards gave M. notice to quit, but on the payment of arrears of 
rent withdrew it, before the expiration of the current year. The next year the rent 
became in aiTear, and the plaintiff sued the defendant on his guarantee : — 

ifeW, that the old tenancy was determined by the notice to quit ; that the 
guarantee applied only to the tenancy which existed at the time when it was 
given ; and that the defendant was therefore not liable. 

In this action, which came on for trial before Shee, J., at the 
Shrewsbury spring assizes, 1868, a yerdict was entered for the 
plaintiff, subject to the opinion of the Court on a special case which 
stated as follows : 

In 1863, one Samuel Morgan had for some years occupied a faim 
of the plaintiff's as tenant from year to year, on the terms of a 
written agreement, the tenancy commencing at Lady Day. On 
the 24th of March in that year, in consideration that the plain- 
tiff would continue Morgan in his tenancy of the farm, the defen- 
dant signed the following guarantee : — " 1863, March 24th. This 
is to certify that I, the undersigned John Wildin, of Hadley, will 
be responsible to William Tayleur, Esquire, of Buntingsdale, for 
the rent of the Leese Farm in the occupation of Samuel Morgaq. 
(Signed) John Wildin." 
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18C8 On the 26th of September, 1865, the rent being in arrear, the 

Tatlkcb " plaintiff gave notice to Morgan to quit the farm at the expira- 
WxLWK ^^^^ ^^ ^^® current year's tenancy ; but, on the 3rd of February 
following, the arrears of rent being paid up, the notice was with- 
drawn, and Morgan continued in occupation of the farm under the 
terms of the agreement. 

In September, 1866, the rent was again in arrear, and notice to 
quit was again given to Morgan. The rent then due was after- 
wards paid, but the plaintiff gave notice to the defendant that be 
would hold him responsible for the next Lady Day rent. At Lady 
Day, Morgan quitted without paying the rent, and the plaintiff 
now sought to recover the same from the defendant on the above 
guarantee. 

T. 8, Pritehard {Hitddleston, Q.G, with him), for the plaintiff. 
The tenancy in respect of which the rent was guaranteed was 
Morgan's tenancy from year to year, which, on the withdrawal of 
the notice to quit, was continued under the old agreement to Lady 
Day, 1867, and was therefore the same tenancy. 

Crrajfy Q,0. {Tapping with him), for the defendant. The old 
tenancy was put an end to by the notice to quit of September, 
1865, and the tenancy under which Morgan occupied the farm after 
Lady Day, 1866, was in fact a new tenancy upon the old terms, 
created by the waiver or withdrawal of the notice to quit ; see per 
Jervis, C.J., in Blyth v. Dennett. (1) The debt> therefore, which 
Morgan owes to the plaintiff is not the same debt which the 
defendant guaranteed, but a new debt constituted by a new con- 
tract, in respect of which the defendant is under no liability : see 
Potliier, as cited in Chitty, Cont. 7th ed. 479. 

Pritehard in reply. Blyih v. Bennett (1) decides nothing except 
that a mere demand of rent for time subsequent to the expiration 
of a notice to quit does not of itself, and as a matter of law, waive 
the notice and continue the tenancy, but is only evidence for a jury ; 
following in this Doe v. Batten. (2) The observation of Jervis, C J. 
(which was obiter), was made with reference to the facts of that 
ease, where the tenancy had actually expired by the operation of 

(1) 13 C. B. 178, 180; 22 L. J. (CP.) 79, 80. 

(2) Cowi). 243. 
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the notice to quit, and efflux of time before the alleged waiyer, but 1868 
in the present case the notice had been withdrawn before the expi- Tatlbi-b 
ration of the tenancy, so that the tenant's interest was a continuing ^i^q^ 
one. But if this is otherwise, the guarantee need not be confined 
to a strictly continuous legal tenancy, but rather refers to a con- 
tinuous holding, in fact, upon the old terms. 

Kelly, C.B. We are certainly hero inter apices juris, but the 
objection taken must preyail. The distinction between the present 
case and Blyth y. Bennett (1) is a distinction in fact, but not in 
principle. The question is, whether the tenancy under which this 
rent became due was the same tenancy as that in respect of which 
the guarantee was giyen, or was a new tenancy, and if the notice 
to quit was a notice that could be withdrawn and done away with 
at the option of the party giying it, and it was in fact so with- 
drawn whilst the tenancy subsisted, the tenancy would not haye 
been determined. But it is clear that, whether the notice to quit ^ 
is given by the landlord or the tenant, the party to whom it is J 
given is entitled to insist upon it, and it cannot be withdrawn | 
without the consent of both. If that is so, then the consent of 
the parties makes a new agreement, and if there is a new agree- 
ment there is a new tenancy created to take effect at the expira- 
tion of the old tenancy. That is so here ; and therefore this rent 
became due on a new tenancy, to which the guarantee does not 
apply ; for it applies only to the tenancy which existed at the 
time when it was given. 

Martin, B., concurred. 

Bbam^ell, B. I am of the same opinion. A tenant from 
year to year has an interest in the land for so long as neither party 
gives a six months' notice to quit. When that is done the estate 
is determined. This would be abundantly evident if we were to 
suppose the agreement to be reduced into writing, embodying the 
term that the tenancy should be determinable by a six months' 
notice. If the notice is given, the tenancy is at an end; the 
parties may by a parol contract create a new tenancy, which is 

(1) 13 C. B. 178 ; 22 L. J. (C.P.) 79. 
Vol. in. 2 3 
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what is meant by the phrase withdrawing the notice, bat the old 

tenancy no longer exists, and the guarantee, which only applied to 

the old tenancy, is gone. 

JudffmetUfor ike defendatU. 

Attorneys for plaintiff: Chester & Urquhart. 
Attorneys for defendant : SkUbeck & GriffUh. 
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THE DUKE OP BUOCLEUCH v. THE METBOPOLITAN BOARD OF 

WORKS. 

Award — AdmMbUUy of Umpires Evidence — Injurious Affection qf Premises— 
SubstUtUicn of Boadway for River^Loes of ** Amenity'" — LoBnds Clauses Act, 
1845— 27IOTOW Embankment Act, 1862 (25 <fe 26 Vict, c QBy—Taking of an 
JSasementm 

The plaintiff was lessee of the Crown for the residae of a term of ninety-nine 
yeaiB from January, 1855, of a house and premises at Whitehall, together with 
all ways, easements, and appurtenances whatsoever thereto belonging or ** there- 
with or with any part thereof held, used, occupied, or enjoyed, or accepted, re- 
puted, deemed, taken, or known as part or parcel thereof." Until the execution 
of the works hereafter mentioned the premises abutted eastward on the river 
Thames, and were bounded by a wall along the whole length of which, at high 
water, the river flowed. In this wall was a gate, usually kept locked, leading 
from the garden of the house to a causeway which ran out into the river to low- 
water mark. The causeway was, and for more than forty years had been, exclu- 
sively used by the plaintiff, for landing from the river various articles of house- 
hold use, and for other purposes. 

The defendants (the Metropolitan Board of Works), in 1863, commenced the 
construction of an embankment of the Thames, from Westminster to Blackfriars 
Bridge, under the powers given them by the Thames Embankment Act, 1862, 
and in the course of working they removed the plaintiff^s causeway and a land- 
ing place connected with it, and entirely shut off the plaintiff from direct access 
to the river. Where the water had formerly flowed, a solid embankment, destined 
for a public highway, was constructed. The plaintiff thereupon gave the defend- 
ants, under the Lands Clauses Act, 1845, notice of arbitration and claim for com- 
pensation, stating in his notice that he was owner of the causeway as lessee thereof 
and entitled as such lessee to the use and enjoyment of the binding-place, and of 
the easements, rights, and privileges belonging thereto, and connected therewith, 
and claiming compensation for the removal of the causeway and landing-place, 
and for the depreciation in value of his house and lands, and otherwise injuriously 
affecting them. The arbitrators referred the question of the amount of compen- 
sation payable to an umpire, who eventually awarded 8325Z. to the plaintiff " as 
and for compensation for the interest of the Duke of Buccleuch (the plaintiff) in 
the said causeway, pier, or jetty, and for shutting up the said landing-place, and 
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for damage by the depreciation of the said honse, Sec,, by the otherwise injuriously 1868 

Meeting the same by the execution by the said board (the defendants) of the said " 

works, and by the exercise of the powers of the said act." The award was good Bxjcgleuch 
on the face of it. v. 

At the trial of an action on the award the umpire was examined on behalf of Meteo- 
the defendants as to the mode in which he had arrived at the sum awarded. He Board of 
stated that amongst other items he had giyen 5000/. for depreciation of the pre- Wobks. 
mises in yalue, and that in fixing that amount he had taken into consideration 
the loss of privacy and ** amenity ^ which the plaintiff had sustained through the 
defendants* works : — 

ffdd, that the plsdntiff was entitled to recover in the action. 

Per Kelly, C.B., Martin and Ghannell, BB., that the umpire's evidence was 
admissible, but that so far as it was relevant it confirmed the award. 

Per Bramwell, B., that the umpire's evidence was not admissible. 

Semhle, per Kelly, O.B., that the words in the lease conferred an ownership in 
the soil of the causeway on the plaintiff. 

Semhle^ per Martiu, B., that the words conferred on him an easement only. 

Per Kelly, C.B., Martin and Ghannell, BB., that the plaintiff's interest, whether 
proprietary or otherwise, was sufficient, and was sufficiently described in his notice 
-of claim to entitle him to the compensation awarded to him by the umpire in 
respect of the matters stated by the umpire to have been included in the award. 
^ Be Stockport Railvxiy Company (33 L. J. (Q.B.) 251), commented upon. 

Declaration. 1st count, that the defendants were the pro- 
moters of the undertaking mentioned in the Thames Embank- 
ment Aety 1862, within the meaning of the Lands Clauses Act, 
1845, and as such promoters were authorized to execute the works 
in the act described, and to take a certain causeway, pier, or jetty, 
situate in the parish of St. Margaret, Westminster, and the de- 
fendants did enter upon and take the said causeway, pier, or jetty, 
accordingly, for the execution of the said works, and did execute 
the said works; and that the plaintiff was entitled to a certain 
interest in the said causeway, pier, and jetty, and was entitled to 
^compensation for the same being so taken, and also for his inte- 
rest in all other lands and hereditaments adjacent thereto being 
injuriously affected by the execution of the said works ; that a ques- 
tion of disputed compensation arose thereon between the plaintiff 
And the defendants ; that the said question was referred to arbitra- 
tion under the Lands Clauses Act, 1845, and two arbitrators were 
chosen by the plaintiff and the defendants, who duly nominated 
an umpire before whom the matter in dispute ultimately came ; 
that the said umpire afterwards made his award in writing, of and 

concerning the said premises so referred to him, and determined 

2 2 3 
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that the amount of the compensation in dispute should be 83252. ; 
that all things have been done, Ac, necessary to entitle the plain- 
tiff to have that sum paid to him^ yet the defendants have not paid 
the same. 

Second count, repeating the allegations in the first ; allying 
that the sum awarded exceeded the sum offeree), and claiming the 
costs of the arbitration. 

Third count, for money payable for money awarded, for money 
paid, and due on accounts stated. 

Pleas : 1. To the first and second counts, that the defendants 
did not enter on and take the said causeway, pier, and jetty, or 
any of them as alleged, nor was the plaintiff's interest in the 
adjacent lands and hereditaments injuriously affected by the 
execution of the said works. 

2. To the same, that the plaintiff was not in any manner en- 
titled to or interested in the said causeway, pier, or jetty as allege<^ 
nor was he entitled to compensation for the same being taken, nor 
was the plaintiff's interest in the adjacent lands and hereditaments 
injuriously affected by the execution of the said works, nor was he 
entitled to such compensation as in the first count alleged. 

3. To the same, setting out the award yerbatim, whereby after 
reciting that the defendants had under the Thames Embankment 
Act, 1862, entered on a causeway, pier, or jetty, in which the 
plaintiff claimed to be interested as thereinafter mentioned, and shut 
up, remoTcd, and obstructed the use and enjoyment of a landing- 
place there, to which the plaintiff was entitled ; that the plaintiff 
alleged that he had sustained damage by reason of the premises 
and further damage by the depreciation of a certain mansion-house, 
lands, &c., belonging to him, and by the otherwise injuriously affect* 
ing the same by the execution by the defendants of the works 
authorized by their act of parliament; that the plaintiff gare 
notice in writing to the defendants on the 11th of March, 1867, 
that ** he was the owner of the said causeway, pier, or jetty, and also 
of the said mansion-house, and other lands, tenements, and heredita- 
ments, as lessee thereof, under or by virtue of a lease dated the 
19th of April, 1810, granted by his late Majesty King George lU., 
to Henry, Duke of Buccleuch, and his trustee, and of two agree- 
ments, dated respectiyely the 4th of February, 1854, and the 26tb 
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of October, 1858, and made between the Queen's Majesty, the 
Honourable C. A. Gore, and Walter, Duke of Buccleuch (the 
plaintiff), for a term whereof at the time of the said entry and 
taking, and of the said injuriously affecting, ninety years or there- 
abouts were unexpired, and that he, the said Walter, Duke of 
Buccleuch, was entitled as such lessee, to the use and enjoyment 
during the said term of the said landing-place, and of the ease- 
ments, rights, and privileges belonging thereto, and connected 
therewith " and claimed compensation by reason of the premises 
to the amount of 10,0002. ; and after reciting the various proceed- 
ings had upon the reference the umpire awarded 83257. to be due 
from the defendants to the plaintiff*, " as and for the compensation 
for the pier, and jetty, and for shutting up of the said landing- 
place, and for the damage by the depreciation of the said man- 
sion-house, lands, tenements, and hereditaments, by the other- 
wise injuriously affecting the same by the execution by the said 
board of the said works, and by the exercise of the powers of the 
said act." The plea then traversed the interest of the plaintiff in 
respect of the causeway, pier, or jetty, and landing-place, and his 
title to compensation in respect thereof, and concluded with an 
allegation that " the said sum of 8325/. so awarded as aforesaid was 
and is awarded as one entire unseparated and undivisible sum of 
money, and is awarded as such for and in respect of (among other 
matters) the aforesaid supposed interest of the plaintiff in the said 
causeway, pier, or jetty, and landing-place, and for compensation 
for and in respect of the same." 

4. To the same alleging that the award was in the terms set 
forth in the 3rd plea, and that the plaintiff was interested in and 
entitled to the said mansion-house, lands, &c, by virtue of the 
several agreements and leases mentioned in the recited notice of the 
11th of March, 1867; that before the passing of the Thames 
Embankment Act, 1862, the garden and pleasure-grounds of the 
said mansion-house abutted on the river Thames, where the same 
is navigable and a common Queen's highway by water, and that 
under that act the defendants embanked the foreshore and re- 
claimed from the river and foreshore the piece of ground imme- 
diately facing the said mansion-house on the river side thereof, 
and built a wall to the embankment and placed a public highway 
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thereon between the plaintiff's mansion-hoose and the said nayi* 
gable river, so that there is immediate access from the plaintiff's 
mansion-house to the highway by land and thence to the river ; 
that the plaintiff alleged that by reason of the defendants so 
making the said public highway and cutting off the direct access 
to the said navigable river, and by substituting a public land high- 
way in lieu thereof, the defendants had injuriously affected his 
said mansion-house, lands, tenements, and hereditaments, and his- 
interest therein, and he claimed compensation by his said notice 
in respect thereof; that the said sum of 83252. so awarded as 
aforesaid was and is one indivisible sum for and in respect of 
(among other matters) the mere fact of the defendants having, 
under the powers and provisions of the said act, placed and substi- 
tuted in manner aforesaid the said ^public highway for the said 
navigable river. 

5. To the same, repeating the introductory allegations of the 
4th plea ; and further, that the plaintiff had alleged that by reason 
of the said roadway being brought next to the mansion-house he 
would be compelled to build a high wall to maintain the privacy 
of the said mansion-house, &c., and by reason of the said high wall 
when built the view and prospect from the said mansion-house, &c^ 
towards the river would be circumscribed and diminished ; and that 
by reason of the said embankment wall built by the defendants- 
next to the said river being situated more towards the bed thereof 
than the former wall bounding the plaintiff's land, the view and 
prospect towards the river from the said mansion-house would also 
be circumscribed and diminished, and by reason of the premises 
the ** amenity " of the said mansion-house, &c., would be injuriously 
affected ; and the plaintiff claimed under his said notice compensa- 
tion in respect of the matters in this plea mentioned ; and that the 
said sum of 8325Z. so awarded as aforesaid was and is awarded as 
one indivisible sum for and in respect (among other things) of the 
matters in this plea particularly mentioned. 

6. To the same, averring the award to be as set forth in the 3rd 
plea, and that the said mansion-house, lands, tenements, and here- 
ditaments, were not, nor was any of them, depreciated, damaged, or 
injuriously affected in any manner whatsoever by the defendants' 
works and by the exercise of their powera under the said act, nor 
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was the plaintiff entitled to compensation in respect thereof as 
alleged ; and that [a similar conclusion to pleas 3, 4, and 5.] 

7. To the same, that the said sum of 83251. so awarded as 
aforesaid was and is one entire indivisible, unseparated, and insepa- 
rable sum, and that the said sum includes damages and compensa* 
tion for things in respect of which neither the arbitrators nor the 
umpire had any jurisdiction whatsoever. 

8. To the same traverse of the making of the award. 

9. To the residue of the declaration. Never indebted. 
Issue. Demurrer to the 4th plea and joinder. 

The plaintiff's predecessors have been for a long period tenants 
to the Crown of the house in Whitehall Place, Westminster, 
called '^Montagu House," under leases which from time to time 
have been renewed. One of these leases was dated the 19th 
of April, 1810, and thereby the king granted to Henry, then Duke 
of Buccleuch, for a term of sixty-two years from the 5th of 
January, 1806, all the piece of ground lying in the privy garden 
within the precinct of the palace of Whitehall, abutting eastward 
on the river Thames, on which Montagu House stood, '' together 
with all courts, areas, vaults, cellars, soUars, ways, passives, lights, 
easements, waters, watercourses, profits, commodities, advantages, 
and appurtenances whatsoever to the said piece of ground, mes- 
suage, and premises hereinbefore expressed to be demised, or any 
part thereof belonging or appertaining, or therewith or with any 
part thereof held, used, occlipied, or enjoyed or accepted, reputed, 
deemed, taken, or known as part or parcel thereof." This term 
would have expired in January last, had it not been for two agree- 
ments, dated respectively the 4th of Febi-uary, 1854, and the 26th 
of October, 1858, made between the Crown and the plaintiff, the 
present Duke of Buccleuch, whereby it was agreed, that in consi- 
deration, amongst other things, of the plaintiff spending 20,000Z. 
on the premises, in rebuilding the house and in other improve- 
ments, he should have a renewal for a term of ninety-nine years 
from the 5th of January 1855, at an increased rental. According 
to the earlier agreement^ the money was to be spent and the house 
rebuilt before the 5th of January, 1858 ; but the time was extended 
by the second agreement to the 5th of January, 1861. The 
plaintiff, it was not disputed, had performed his part under these 
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agreements^ and was therefore entitled to call on the Crown to 
execute to him a lease in pursuance of them at any time he might 
think fit. So fai^ therefore, as regarded time, his interest in 
Montagu House and the grounds attached to it^ for which com- 
pensation was sought, was at the time of the execution of the works 
hj the defendants, that of a lessee for the unexpired residue of 
a term of ninety-nine years, counting from the 5th of January, 
1855. 

The plaintiff's premises were formerly bounded on the river side 
of them by a wall, along the whole length of which, at high water, 
the riyer flowed. In this wall was a gate, usually kept locked, and 
of which the plaintiff possessed the key, leading from some stairs in 
the garden of the house to a causeway or pier about four or five 
feet wide, which ran out into the river to low-water mark« The 
principal porpoaes for which the canseway was used were for 
landing coals from barges for the plaintiff's use, and also for 
landing vegetables, &&, which were constantly being brought by 
water to Montagu House from a country house possessed by the 
plaintiff on the banks of the Thames at Richmond. No one but 
the plaintiff used the causeway, which had been in existence for 
more than forty years, and no one but himself, or his predecessors, 
had within that period repaired it In 1833, when in want of 
repair, it was restored at the plaintiff's sole expense. 

By the 25 & 26 Yict. c 93 (the Thames Embankment Act^ 
1862), with which was incorporated the Lands Clauses Act, 1845, 
and the Lands Clauses Amendment Act, 1860, the defendants, 
the Metropolitan Board of Works, were authorized to construct 
an embankment on the north side of the river Thames, from 
Westminster Bridge to Blackfriars Bridge, and subsequently they 
proceeded with the execution of the necessary works. In the 
course of performing them they had occasion to remove the plain- 
tiff's causeway and the landing-place connected therewith, and 
also entirely to shut off his premises from direct access to the 
river. In the place where the water had previously flowed a solid 
embankment was made, on which will eventually be a public 
highway. By s. 78 of the act, the plaintiff (in common with other 
lessees of the Crown of land at Whitehall with a river frontage) 
had the option of taking a lease of so much of the reclaimed 
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same term as he already possessed, at a fixed rental ; ^' and such duke of 
rent shall be estimated on the basis of a fair rental on the land ^^^^^^ 
as garden ground which cannot be built upon ; and in any claim 
for compensation by the said lessees on the ground of their lands 
or interest being injuriously affected by reason of the works by this 
act authorized, regard shall be had to the option by this section 
given to such lessees of taking lecises of the land and foreshore 
adjoining to their respective properties at such rent as aforesaid." 
The plaintiff did not exercise his option under this section. 

On the 14th of March, 1867, the plaintiff gave the defendants 
his notice of claim and arbitration, stating his interest in the 
causeway in the terms recited in the award, and set forth above in 
the 3rd plea, and demanding compensation for damage done to 
him by reason of the defendants taking and using the causeway, 
and obstructing and removing the landing-place, and for further 
damage by the depreciation of his messuage and dwelling-house^ 
lands, tenements, &c.,and otherwise injuriously affecting the same. 
The amount payable was referred to arbitrators, who duly ap- 
pointed an umpire, under the Lands Glauses Act, 1845, before 
whom the matter was finally investigated. On the 5th of August, 
1867, he awarded 8325Z. to the plaintiff " as and for compensation 
for the interest of the said Dake of Buccleuch in the said cause- 
way, pier, and jetty, and for shutting up the said landing-place, 
and for the damage by the depreciation of the said mansion-house, 
lands, tenements, and hereditaments by the otherwise injuriously 
affecting the same by the execution by the said board of the said 
works, and by the exercise of the powers of the said act." The 
defendants having declined to pay the sum awarded, this action 
was brought to recover it. 

The cause was tried before Kelly, C.B., previously to the argu- 
ment of the demurrer, at the Middlesex sittings after Hilary Term 
last, when the above facts were proved. The regularity of the 
formal proceedings and the validity of the award on the face of it 
were admitted; but the defendants proposed to impeach it by 
shewing that the umpire had included certain matters in his 
award which were not the proper subjects of compensation. With 
this view they tendered the umpire himself (Mr. C. Pollock, Q.C.) 
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1868 as a witness, in order to explain the mode in wlucli the total sum 

"^DuD 0F~ ^f 8325Z. was arrived at. The learned judge admitted the eyidenoe, 

BrccLEucH ^iiich, so far as is material, was as follows : — ^I was the umpire in 

Ketbo- this matter. The claim was presented to me on the part of the 
BoABD OF duke in this way : it was said that the duke's causeway was taken 

WoBKB. f^Qjj^ ^m, and that therefore an easement attached to his house 
haying been taken, he was let in to claim before an arbitrator for 
the loss and for general damage to the house, including all its 
** amenities," of whatever kind they might be. 

Q, Among the amenities, was the one of view or prospect spe- 
cifically mentioned? — A Yes. Q. Was it not very much dwelt 
upon?-:-il. It is almost wrong to say loss of prospect. It was the 
comfort and privacy of the house. I cannot say there was any 
specific claim for loss of prospect in the sense of view from the 
house. It was not only the prospect of the water ; the privacy was 
considered. Then there was the head of actual structural injury 
by the subsidence of a portion of the kitchen. 

By the Court : — ^You took all these matters into consideration, 
and awarded 8000Z. or thereabouts ? — A, Yes, my lord. Q. WiU 
you tell us of what items the 8000Z. was composed ? [This question 
was objected to, and admitted subject to the objection.] — A. I will 
tell you the mode in which the case for the board, the defendants, 
was shaped. They said, *' True, the duke's house might be injured 
if he did nothing ; but he may, if he likes, under the act of 
parliament, become a lessee of the Crown of (I think) very nearly 
half an acre of ground between the house and the river, and you 
(the umpire) must assume that he will become the lessee of the 
half acre." I may say, that if I had assumed that he had no 
power to take that land, my damages would have been larger; 
and I did assume that he would be advised to take it as lessee of 
the Grown. Then there was no dispute that, if he did so, the 
capitalized rent of the garden would be 2475Z. Adopting, as I 
did, that sum as a datum, my award was this : loss of jetty, 2001 ; 
the structural damage to the walls, 50Z. I think the kitchen was 
said to have been penetrated by water. Capitalized rent of the 
garden, 247521 Then I put it that the expense of building a wall, 
laying out the garden, and other matters which the duke would 
be put to, would be 6007. ; and then I thought that, after all that 
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had^been done, the house would be of less value to be occupied by ^^^ 

a nobleman or gentleman than it had been before by the sum of I>ue£ of 

5000/. If these sums are added together, they make up 8325/. v. 
Q. As to the last item, what was it that occasioned the loss in 

value of the house ? — A. I thought, in the market, if that house "^^^ <>' 

^ WORKSi 

was to be let to a nobleman or gentleman, he would give less for 
it by a capitalized sum of 5000/. Q. How was the 50007. made 
up ; was it lOOZ. for this, and 1000/. for that ? Can you give us 
generally what the elements were? — A, I cannot give you one 
single amount, but I can give you the elements. I had evidence 
before me by the surveyors, who put the sum at 16,000/. They 
said the annual depreciation was 1000/. in the rental. I did not 
think that, but I took into consideration the fact that the Duke of 
Buccleuch's house had, as it stood before, the road on one side in con- 
tinuation of Parliament-Street to Whitehall, but on the other side 
perfect privacy. When the embankment was made, the evidence 
shewed there would be a roadway, and that roadway would be above 
the present level of the duke's garden ; and, therefore, the only 
thing he could do would be to build a high wall, and shut it out. 
There would be traffic, and dust, and dirt, and noise, which seemed 
to me to alter the character of the house entirely. After I had 
heard all the evidence and arguments, and had been to see the 
place a second time, and taken into consideration all I could, it 
seemed to me, although it is true some people might not have the 
same objection to the alteration that others had, that upon the 
whole, if a person came there to take the house, he would not give 
for it by 5000/. what he would have given for it before." 

No further evidence was offered on the part of the defendants, 
and the plaintiff, who had not proved in the first instance that 
there had been any structural damage to the kitchen, did not give 
any evidence, after the examination of the umpire, on that point. 
His attention, however, was not expressly drawn to the matter at 
the time by the defendants. A verdict was entered for the plaintiff 
for the full amount of the award, with leave to move to enter a 
nonsuit or verdict for the defendants. 

In Easter Term, Hawkim, Q.G. {Philbrick with him), obtained 
a rule accordingly, calling on the plaintiff to shew cause why a 
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verdict for the defendants or a nonsuit should not be entered, or 
jyxjtxof^ a new trial had on the ground that the umpire awarded oompensa- 
BuccLKucH tion in respect of items of injurious affection, the existence of 
which was not shown at the trial; that no title to the jetty or 
causeway was proved ; that the takiag, user, destruction, or obstruc- 
tion of the jetty or causeway, was not a matter in respect of which 
the plaintiff was entitled to compensation, and that in awarding 
compensation in respect thereof, the umpire exceeded his juris- 
diction ; that the umpire awarded compensation in respect of some 
one or more matters, in respect of which he had no jurisdiction to 
award compensation ; that the injurious affecting of the premises 
in respect of which the umpire made his award, was not proved at 
the trial, nor was the plaintiffs right or title to recover compensa- 
tion in respect thereof, proved ; that the verdict was against the 
evidence ; and that the Lord Chief Baron misdirected the jury, in 
telling them that on the evidence given the plaintiff was entitled 
to the verdict and full benefit of the award. 

There was no cross rule on the ground of the improper reception 
of evidence, but the umpire's evidence was admitted, subject to the 
opinion of the Court. If admissible and relevant, it was to be con- 
sidered ; if inadmissible, it was to be struck out It was arranged that 
the demurrer should be brought on at the same time with the rule. 

May 23, 25. Mellish, Q,C. {Bering with him), in support of 
the demurrer to the fourth plea (which the Court elected to dispose 
of first). In order to uphold the plea, the defendants must go the 
length of saying that the substitution of a roadway for the river 
access cannot under any circumstances be an " injuriously affect- 
ing " of the plaintiff's premises, under the Lands Clauses Act, 1845, 
s. 68, in such a sense as to entitle him to compensation. This con- 
tention would be untenable in any case, but more especially where, 
as here, a part of the claimant's property, viz. his interest in the 
causeway, is alleged in the declaration to have been taken by the 
defendants, and where therefore, he is entitled to claim for many 
inconveniences which would not have been actionable, and could 
not have been made matter for compensation, if none of his pro- 
perty had been taken : Re Stockport Bailtoay Company. (1) 



(1) 33 L. J. (Q.B.) 251. 
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Fhilbrich (Eawkins, Q.Cy with him), contr&. The plaintiff is 
not legally entitled to compenfiatiou in respect of the matters men- 
tioned in the fourth plea, and the fact of the causeway (over which 
he enjoyed a right of passage merely), being taken, makes no differ- 
ence to his right in this respect. Then, if this be so, the sum 
awarded being indivisible, the award is vitiated, and the plaintiff 
cannot recover in an action upon it. Again, the declaration itself 
is defective, because it does not aver the plaintiff's interest in 
terms sufficiently precise to justify the award by the umpire, of 
the several items of compensation which make up the total sum 
awarded. 

Mellishy Q.C^ was not called on to reply. 
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The Coubt (Kelly, C.B., Martin and Channel!, BB.), were 
clearly of opinion that the declaration was good and the fourth 
plea bad, and gave judgment for the plaintiff on the demurrer 
accordingly. 



May 25, 26. Mdlish, Q.C., and Bering ^ shewed cause against 
the rule. 1st, the plaintiff made out a sufficient title to the cause- 
way. He was in fact the owner of it under the lease of 1810. It 
is not demised in terms, but the general words used are large 
enough to include it, and the use of it was proved to be exclu- 
sively that of the plaintiff The soil of the causeway therefore 
passed to the plaintiff, being enjoyed by him as part and parcel of 
the premises demised. Then this ease falls within the principle 
laid down by Crompton, J. in Re Stockport Railway Company. (1) 
A part of the plaintiff's property was taken, and that lets him in 
to claim for the destruction of the privacy of his house and for 
kindred matters, which possibly, if no land had been taken, would 
not have been proper subjects for compensation. Or again, sup- 
posing the lease of 1810 conferred on the plaintiff an easement 
only, the principle of Crompton, J.'s judgment still applies. The 
causeway, whether the plaintiff actually possessed the soil of it or 
only an easement over it, had a yalue to him. Taking the lease 
and the evidence together, the Court should find as a fact that it 
was a part of the premises. It was used only by the lessees, and 

(1) 33 L. J. (Q.B.) 251. 
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repaired at their sole expense. But even if the plaintiff had a 
mere easement oyer it^ the award was right He had a right of 
access to a pablic navigable river from premises which adjoined 
the river, and the defendants who conld not have constructed the 
embankment except nnder the authority of an act of parliament^ 
must make compensation for all the consequences naturally flow- 
ing from the obstruction made by tiiem. 

Secondly, the inquiry into what were the components of the 
total awarded, ought not to have been entered on. The award is 
good on its face. It is for two things : Ist, the obstruction of the 
causeway in which the plaintiff had an interest either as its owner 
or as an adjoining occupier, with an easement over it (and in his 
notice he claims in the alternative), and 2ndly, for the injurious 
affection of his premises. Now, he certainly had an interest of 
some sort, capable of being the subject of compensation in the 
causeway ; and the judgment of the Court in the demurrer shews 
that his premises might be, and the facts shew that they were, in- 
juriously affected. Here, therefore, is a clear case of a good 
award made prim& facie concerning matters within the umpire's 
jurisdiction. That being so, he ought not to have been called to 
prove how he had arrived at the sum awarded ; in other words, to 
say what was passing in his own mind. Such evidence is in- 
admissible. 

[Bbamwell, B. (who was not present at the argument of the 
demurrer.) Suppose two persons agree to refer matters, A. and 
B., to an arbitrator; and he makes an award reciting that they 
were so referred to him, and giving, say, lOOZ. ^ of and concerning 
the premises." You contend that he cannot be called to prove that 
he really included matter C. in making his award, and gave 202. in 
respect of.it?] 

Certainly not If such a course could be adopted no award 
would be safe, especially where the arbitrator was a layman. He 
might be right in the result, but his account of the way he came 
to a conclusion would be sure to give rise to legal objection. 

[Eellt, C.B. This is not a case where the umpire made an 
award concerning a matter wholly beyond his jurisdiction. His 
evidence was sought by the defendants to shew that he acted on a 
wrong impression as to a matter within his jurisdiction.] 



VOL. mj 



TBINITY TEBM, XXXI VICT. 



319 



It is alleged that he exceeded his powers, and made compensa- 
tion in lespect of matters over which he had no jurisdiction to 
award it. But that is no objection to the award : In Mortimer y. 
South Western BailuHzy Company (1)» it was held that a jury's ex- 
cess of jurisdiction was no answer to an action on a judgment^ and 
the same rule applies to an arbitrator. 

[Channell, B. The real point is this : Can you contradict an 
award or vitiate it by oral evidence ? It would be a very broad 
proposition to assert that you can never do so.] 

Evidence consistent with the award may be given; but nothing 
inconsistent with its being a good award is admissible. Upon both 
grounds, therefore, the rule should be discharged. The tmipire's 
evidence was not admissible, but if admissible it only confirmed 
the award. 

EawhinSy Q.C.y and Philbrick, in support of the rule. The 
umpire's evidence was not ofiTered to vary the award but to avoid it 
altogether. The case differs from that put by Baron Bramwell, for 
this was a compulsory reference under the Lands Clauses Act, 1815, 
and the award is open to the same objection as the inquisition of a 
jmy (25 & 26 Vict. c. 93, s. 23), which could be set aside if they 
exceeded their jurisdiction : Read v. Victoria Station and Pimlieo 
Bailfvay Company (2), which disposes of the case cited, Mortimer 
V. Sotdh Western BaUway Company. (1) An arbitrator cannot by 
carefully wording his award give himself jurisdiction ; nor can the 
award be sent back to him that he may divide it : see per Erie, C. J., 
and Willes, J., in Be Nevoid v. Metropolitan Bailway Company (3) ; 
Bussell on Arbitration, 3rd ed. p. 467. Then if the award may be 
shewn to be absolutely void by extrinsic evidence, the arbitrator 
or umpire is as competent a witness to shew it as any one else. 
Again, there was no proof of structural damage at the trial, 
although it was expressly traversed. [MeUish, Q.C., objected that 
this point was not taken at the trial. If it had been he was per- 
fectly prepared to have proved structural damaga] It was part of 
the plaintiff's case to prove it 

[Eellt, C.B. I do not think this point can be made now. 
Although the umpire's evidence shewed he had given a small 

(2) 1 H. & C. 826 ; 32 L. J. (Ex.) 16T. 

(3) 14 C. B. (N.S.) 405, at p. 410. 
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19S8 amount for slrucluial damage, I do not think under the <arciim- 
DcKEor stances that the plaintiff was boond to prove it had actnallj 
occurred unless he was challenged to do so. It was not necessary 
at the trial to go through eyery item which the umpire had gone 
^joMGw through before. The contest, substantially, was not whether this 
or that damage had in iaet been done, but whether or not the um- 
pire had awarded compensation on correct principles^] 

Thirdly : the plaintiff failed ix> prove his title sufficiently at the 
trial, and as this was a matter into which the umpire could not 
inquire, he should have proved it absolutely : Beg. v. London and 
North Wedem JRaUway Company. (1) The notice described the 
plaintiff as owner of the jetty for a fixed term, and there was no 
evidence that he had that term, or indeed had anything beyond 
an easement over it. The words of the lease are incapable o( 
conferring any right in the soil to him. Moreover, the Grown 
cannot grant the soil of a navigable river in derogation of a public 
right 

[Bbaiiwell, B. The jetty is claimed in two ways : first, by the 
plaintiff as owner of the soil, and, secondly, by him as possessing 
an easement.] 

Nothing but ownership of the jetty could entitle the umpire to 
award any sum in respect of loss of ^'amenity." The principle of 
Crompton, J.'s decision in Be Stockport BaUtoay Company (2), 
only applies where a part of a man's land is taken. Here no land 
was taken, and the ordinary rules which govern the assessment of 
compensation for ^' injurious affection " apply. This being so, the 
umpire was wrong in giving anything for loss of prospect or loss 
of privacy: Fenny v. South Eastern Bailway Company (3); 
Biehst V. Metropolitan Bailway Company (4) ; although possibly 
those injuries might furnish a cause of action. 

Kellt, C.B. This is an action to recover the sum of SSSSLf 
alleged to be due under an award made in pursuance of the pro- 
visions of the Lands Clauses Act, 1845. The Duke of Buccleuch, 
the plaintiff, had a certain interest under a lease and two agree- 
ments in a mansion in Parliament Street, the back of which is 

(1) 8E.&B.448;23L.J.(Q.B.)186. (3) 7B.&R6eO;26L.J.(aB.)225. 

(2) 83 L. J. (Q.B.) 251. (4) Law Bep. 2 H. L. 176, 187. 
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parallel to and bounded by the river Thames ; and the Metropoli- 
tan Board of Works^ the defendants, had constructed an embank- 
ment between the back of the plaintiff's premises and the river. 
For the purpose of constructing it, the Board of Works found it 
necessary to remove the area or mass of water which formerly used 
to run at the back of the premises between high and low-water 
mark, and also to annihilate or take away a causeway or jetty, 
running from the foot of some stairs on the plaintiff's land across 
the shore to low-water mark. The plaintiff, in consequence, made 
a claim, which we find, from the notice he gave to the defendants, 
from the award, and from the evidence given on the trial by the ar- 
bitrator, was twofold : first, for the annihilation of the jetty and land- 
ing-place ; and, secondly, for the taking away of the water which 
used to flow along the eastern or river side of the premises. These 
claims having been made, the arbitrator awarded 8325Z. in respect 
of them, and, on being called to state in detail how that sum was 
made up (I assume for the present that his evidence was properly 
admitted), he said that 2007. was given for the mere loss of the 
jetty as a landing place, and 8125Z. for damage arising from the 
premises being injuriously affected by the execution of the defend- 
ants' works, and the question we have to consider is, whether this 
verdict in an action on that award can be sustained. The whole 
sum is given as damage done to the plaintiff's premises, arising 
either from the taking away of the jetty, or the water, or from 
both causes. 

Msxiy objections have been made to the award, and it must be 
conceded that, as the award was for one entire sum, if any part of 
that sum was given contrary to law, the whole award is invali- 
<lated. No doubt, if the umpire is shewn, by properly admissible 
evidence, to have included in his award subjects of compensation 
which he ought not to have included, inasmuch as the plaintiff 
was not entitled to recover in respect of them, and thus to have 
•exceeded his jurisdiction, the award is bad. We must> therefore, 
<5on8ider in detail, for what kind of damage the umpire has given 
this amount. Now, first of all, it is said that the claim is founded 
on a notice alleging an ownership of the premises and causeway 
for a fixed term, whereas the duke was not owner for that term 
absolutely, and, indeed, not " ovmer " of the causeway at all, But» 
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in factf the notice is not of a claim in respect of any particiilar 
legal interest or easement in or oyer the jettj. When looked at 
in conjunction ivith the lease and agreements under which the 
plaintiff asserts his interest, we find no ahsolnte ownership claimed. 
The notice refers to the lease, &c.y and on looking at tiiese instru- 
ments we find the real nature of the claim to have been one for 
the residue of a term of ninetj-nine years, which the Crown con- 
tracted to grant when 20,0002. had been laid out on the premises. 
The umpire, we must take for granted, was well aware of this, for 
the instruments were before him, and he must have satisfied him- 
self that the money was laid out which gave the plaintiff a right ta 
have the term granted to him. In fact, there could be little doubt 
that that sum at least had been expended. I^ then, in making 
his award, he treated the plaintiff's interest in the term as abso- 
lute, he did no more than substantial justice, for the plaintiff had 
done all that was necessary to enable him to call on the Crown to- 
make his interest absolute. 

But^ further, the defendants contend that by the terms of the 
notice, of the declaration, and of the award, the plaintiff is claim- 
ing as oumer, whereas at most he is entitled to an easement oyer 
the causeway only. It is not necessary to determine this point, 
but I myself should not hesitate to say that the soil had actually 
been granted. Under the lease of 1810 we find that there was 
granted not merely ^ all ways and passages," &c., but also '^ all 
easements, waters, water courses, and appurtenances thereto be- 
longing, or with any part thereof, held, used, occupied, or enjoyed, 
or accepted, reputed, deemed, taken, or known as part or parcel 
thereof," and I do not see why we should not hold that under the 
term " way," with the words superadded, " held, used, occupied or 
enjoyed," &c., the soil of the way passed. Doubt, however, may 
be entertained on this point, and although therefore there was 
evidence that the plaintiff had a right to the soil of the way, I do 
not decide the question. If an easement only were granted, the 
question remains, whether it was not a proper subject of compensa- 
tion under this umpirage, and whether it was not properly treated 
by the umpire. Now the terms of the notice are large. Not only 
is the duke described as the ^ owner " of this causeway, but he also 
claims as '' being entitled to the use and enjoyment of it^ and of 
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the easements, rights, and privileges belonging thereto or con- 
nected therewith." This notice was before the umpire, and 
Yer}[ possibly he considered that the plaintiff had an easement 
only when he made his award. I see no distinction between the 
case of the plaintiff being owner and of his haying an easement 
only, so far as the question of valuing his interest is concerned. 
He had an exclusive right over the causeway of some sort, and 
whether it was an exclusive right of passage or to the soil seems to 
me, for the purposes of this award, immaterial. It is clear that 
the plaintiff, and he alone, had the only beneficial use which could 
be made of the soil, and, moreover, he had from time to time, and 
once at a considerable cost, repaired the jetty. When estimating 
its value to him, therefore, what does it signify whether he had 
the soil or not ? I am of opinion that we need not decide which 
sort of interest he had, for in either case the same compensation 
might be legitimately awarded. Some interest in the plaintiff 
was established before the umpire, and at the trial, and therefore 
this objection, which in form was that there was no evidence of 
title, fails. 

Suppose, then, that the jetty was the duke's, or that he had an 
easement over it, and suppose, farther, that he was therefore entitled 
to damages for its being injuriously affected, it is still [objected 
that the umpire has made an improper award, since he has not 
made it in reference to the jetty and the taking away thereof. 
But it is perfectly consistent with the award, which is good on its 
face, that the whole damage might have been considered by the 
umpire to flow from the taking of the jetty alone, and nominal 
damages only for the injuriously affecting of the premises. The 
language used is as follows : ** Compensation for the interest of the 
said Duke of Buccleuch on the said causeway, pier, and jetty, and 
for shutting up the said landing-place, and for the damage by the 
depreciation of the said mansion-house, &c., by the otherwise in- 
jariously affecting the same." And we now approach the question of 
the admissibility of the umpire's evidence to explain the award. The 
defendants contended that the umpire might be called at the trial 
to prove how the sum he awarded was made up, and they further 
say that his evidence shewed that much was awarded in respect of 
subjects for which the plaintiff was not entitled to recover. It is 
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really unnecessary to decide nrhether the evidence was admissible 
or not, for I am of opinion that it was irrelevant, or that so far as 
it was relevant it supported the award. However, as the question 
of admissibility has been fully argued, I may say that in my judg- 
ment it is properly admissible. I think it is open to a defendant 
to shew that the sum awarded by an arbitrator includes an amount 
for something over which he had no jurisdiction. Suppose, for 
example, that an arbitrator were empowered to give compensation 
for injury to a house numbered " one *' in a particular row of houses, 
and he professed to award such compensation, although in fact the 
whole evidence before him related to injury to a house numbered 
" two," and his award really was made for injury to that house. 
Can it be doubted but that this circumstance might be proved by 
the defendant on the trial of an action on the award, and if so, I 
see no reason why it should not be proved by the evidence of the 
umpire himself. I am therefore of opinion that in this case the 
umpire's evidence was admissible. Then, this being the law, 
we have to consider what he actually proved, and the effect of 
his evidence was this : that the claim was twofold, viz., for anni- 
hilating the jetty and taking away the access by water, and sub- 
stituting an embankment intended hereafter to be used as a 
public highway. This being the claim the umpire had to consider 
whether these works, executed as they were under parliamentary 
authority by the defendants, injuriously affected the plaintiff's 
premises. 

Kow, I accept as the test the possibility there would have been 
of maintaining an action against any one who had done the acts 
complained of without authority, and I am clearly of opinion that 
the plaintiff would have been entitled to bring an action against a 
person who should have deprived him of the mass of water flowing 
along the back of his premises just as much as he would against 
anybody who took away the public road in front of the house in 
Whitehall There are many cases, no doubt, in which an obstruc- 
tion of a highway is an injury to the public only, and for which no 
individual can maintain an action. But there a^e others, where 
one who is especially damaged may maintain an action, and I 
think this case is one of them. Suppose, for example, the plain- 
tiff had been a coal-merchant, with a wharf where the garden i% 
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and using the river to bring his merchandize to his wharf; if his 
means of water access were taken away, it cannot be doubted he 
would be able to maintain his action. Then, this being so, why is 
he not entitled to compensation against the defendants who, under 
their act, have destroyed his water access ? It has been said that 
there are cases where there might be an action, but no claim for 
compensation ; but I am myseK at a loss to conceive what they 
can be. The right to an action and the claim for compensation 
seem to me to be co-extensive. It is further said that the ques- 
tion of injury ought to have been left to the jury ; but if the pro- 
ceedings of the defendants would, in the absence of statutory 
powers, have founded an action, and therefore did found this 
claim, there really was nothing to leave to them, except whether 
the defendants actually had done the works complained of as to 
which there was no dispute. But it is also objected that the 
umpire, according to his own evidence, has given a certain amount 
for loss of privacy or " amenity ** to the house, and that he had no 
right to give anything for such a head of claim. This may, per- 
haps, be the case ; but when the evidence is looked at, it amounts, 
so far as it is relevant, only to this, that the umpire has found 
that by reason of the substitution of the proposed highway for the 
water the premises were injuriously affected; and from this point 
the evidence seems to me to be irrelevant. Once establish that 
the defendants have taken away the area of water, and you have 
an act proved to have been done whereby the plaintiffs were 
affected injuriously, and all the rest of the evidence is merely on 
a question of amount. The umpire was called to say how much 
and for what he gave certain sums, and, taking a great number of 
circumstances into consideration, he arrived at 8325Z. In my 
judgment, however, his evidence on this question, it being one 
purely of amount which was for him to decide, is irrelevant even if 
it were properly admissible. 

But if I were called on to consider these various itemsi, I should 
hold that they were rightly awarded. It cannot be that the 
plaintiff is entitled to the same damages only, no matter whether 
something agreeable or convenient has been substituted for the 
former condition of his premises, or something such as a bank 
of mud, for example, which may be the subject of daily and 
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hourly annoyance. It seems to me that a jury or the umpire 
^^^-- may weU take in account the new state of the premises when the 
Buooledch] fact of their being in some way injuriously affected is established. 
The substance of this case, then, is really this : — ^The defendants 
have taken away the causeway and the water access. Both acts 
would have furnished causes of action, and are the proper subjects 
of compensation, and the plaintiff claims in respect of both. The 
umpire has settled the amount of damage flowing from [one or 
other of these acts, or from both, and I do not think the verdict in 
this action on his award ought to be disturbed. 

As to the sum of 50/. given for structural damage to the kitchen, 
it really falls within the previous observations, because the injury 
to the kitchen may be treated as an ^' injurious affection " of the 
premises. But I do not put my decision about it on that ground 
simply. The umpire, in his evidence, stated, among the details he 
gave, that 50Z. was for this damage, and the defendants now say 
that no evidence was given at the trial of its having occurred. 
The plaintiff certainly did not prove it ; but this objection should 
have been taken then, so as to give him an opportunity of doing 
so. r, The defendants, however, did not take it, and they cannot 
avail themselves of it now. This rule must therefore be dischatged. 



Martin, B. I am of the same opinion. This was an] action on 
an award made by an umpire duly appointed under the Lands 
Glauses Act, 1845, whereby the sum of 83252. was awarded to the 
plaintiff, and I will assume that the pleadings raise every possible 
defence available to the defendants, and therefore that the cafie may 
be determined on the merits. The evidence at the trial was, that the 
plaintiff was under various documents the proprietor of Montagu 
House, Whitehall, and of soil granted to him on the banks of the 
river Thames. It was also proved that for more than forty years 
there had been a staircase on the premises demised, from the foot 
of which ran a causeway or jetty into the river. His interest in the 
causeway, I think, was an easement, and not a right to the soil of 
it. The defendants destroyed this jetty, and removed the water 
frontage, substituting for it an embankment at a higher level 
intended for a highway, by which, no doubt, noise and dust and 
other inconveniences would be caused to the plaintiff's premises. 
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The plamtiff claimed compensation accordingly, and in the result 
the umpire gave him the sum sued for. At the trial he was called 
as a witness by the defendants, to state what injuries they were for 
which he had given this sum. I ani of opinion that he was 
a competent witness, and I see no difference between the case of an 
arbitrator selected by the parties voluntarily, and one to whom they 
■are compelled by act of parliament to refer, and when any arbitrator 
is appointed to determine matters A. and £., and without authority 
determines C, that would in my judgment make the award void. 
£ut> then, can this be shewn by the evidence of the arbitrator 
or umpire himself ? I think- it can. It is true that a juryman 
would not be 'permitted to disclose what passed in the jury-box 
while a verdict was being considered, but the principles of public 
policy which exclude him do not apply to an arbitrator. It appears 
therefore to me that if two questions are referred to an arbitrator, 
•evidence would be admissible to shew that although his award 
professed to deal with those two questions only, it really was made 
^concerning a third, over which he had no jurisdiction, and I see no 
reason why he should not himself be able to prove that fact, which 
would vitiate the award. In this case, however, the umpire's 
evidence seems to me to confirm the award. Every head of 
•damage would, in my opinion, have been recoverable in an action, 
if the defendants had not acted under an act of parliament, and is 
therefore, I think, a legitimate subject of compensation. 



1S68 



Duxa OF 
BucnuEDGH 

V. 

MlTBO- 

FOUTAN 

BOABDQF 

WOBXB. 



Bbamwell, B. I think that this rule ought to be . discharged, 
"but not on the same ground, for I am of opinion that the evidence 
of the umpire was not admissible. Even in the case put by my 
Brother Martin, I should be inclined to think that it could not 
properly be admitted. Where matter A. and matter B. are referred 
to an arbitrator, and he makes his award ** of and concerning the 
premises,'' I incline to think, though on this point I do not feel a 
confident opinion, that no evidence could be admitted to prove 
him really to have dealt with matter C, which was not within his 
jurisdiction. But that is not the present case, because here the 
umpire was clearly acting within his jurisdiction. There was, 
first, a claim in respect of the jetty, and in my judgment the 
<:laimant is not to be absolutely tied up by the nature of the into- 
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rest he claims in his notice, possessory or otherwise/any more than 
he would have been tied up if he had misstated the length of term 
for which he claimed compensation. I think the soil of the jetty 
did not pass, but the plaintijOf had a claim to it, or easement over 
it, in respect of which he was entitled to compensation when the 
jetty was destroyed. He was also entitled to something for the 
injury done to his premises by the taking away of the water-way, 
no other being substituted — ^for between the new way and the plain- 
tiff 's premises was a piece of land which the plaintiff might bat 
which he was not bound to take — and, indeed, if a roadway had 
been substituted, the same thing would be true. Therefore, here 
were two matters in respect of which the umpire had power to 
adjudicate. Suppose he gives some sum which he ought not to 
have given, by way of damage flowing from one or other of these 
acts of the defendants, — I do not think his award can be over- 
hauled for that reason, for the amount is, to use an expression 
which often was used by Lord Campbell, entirely within his 
arbitrium. I prefer to decide the case on this ground, and not on 
the ground that the principles of the judgment of Crompton, J., in 
Be Stockport Bailway Company (1) apply to this case, although, I 
need not say, he was a judge for whose opinion I have a profound 
respect. For to me it does seem strange that the taking of a piece 
of a man's land, or even the blocking of one of his lights, should 
let him in to prove all sorts of damage for which he could not 
otherwise recover. I should pause before I assented to such a 
proposition. 



Ghannell, B. I am of the same opinion, and have but little 
to add to what has fallen from my Lord and my learned brethren. 
I agree that the defendants have put everything in issue ; and 
after hearing the arguments on the rule, I am satisfied more than 
ever that the Court came to a right conclusion on the demurrer. 
Now at the trial, the plaintiff made a prima facie case, and the 
award was good on the face of it. Then the onus of proof was 
shifted, and we have to inquire how the defendants sustained that 
onus. First, they called the umpire himself; and I am of opinion 
his evidence was admissible. I am quite disposed to uphold to 

(1) 33 L. J. (Q.B.) 251. 
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its utmost extent the rule of not contravening, by parol evidence, 
the contents of a written instrument. But here the evidence was 
not offered merely to explain the award, but absolutely to destroy 
it, by shewing it to have been made in respect of matters not 
within the umpire's jurisdiction. It was received subject to 
objection, and i^ therefore, the Court deems it inadmissible, it 
must be struck out. If it was admissible, but is irrelevant, the 
case is not prejudiced. I think, as I said, it is admissible, but 
that the defendants' argument on it cannot be sustained. As to 
the contention that the 50Z. damage shewn by the umpire to have 
been given for structural injury to the kitchen ought, after the 
evidence given by the umpire, to have been proved, I do not think 
it open to the defendants. Had the point been taken directly at 
the trial, the question might have been different ; but it cannot 
be raised now, not having been made then. 

Upon another matter I have entertained some doubt, but have 
now satisfied myself on it. I think the decisions are sound, that 
neither an umpire nor a compensation jury are to try questions of 
title. They are to try valiie alone. Although, therefore, I thought 
at first that it was of no consequence if the interest proved was 
other than that claimed in the notice, I do not feel so sure about 
that now. I am not prepared to say, that if there was a claim for 
ninety years, or an interest commensurate with it, and on the trial 
every traverse being taken, it was proved that the interest was 
only for eighty years, and not ninety, that that would not be 
fatal to the plaintiff's title to recover. But that is not this case, 
for here all the plaintiff does is to claim some interest under the 
lease and the agreements. It may be equitable or legal ; all he 
says is, that his interest, such as it is, is for the residue of a term 
of ninety-nine years. Then, again, with regard to the evidence of 
the allegation of interest, when the terms of the notice and the 
pleadings are looked at, with the lease and the agreements, there 
does not appear to me to be any failure of proof. In other words, 
there is no evidence that the plaintiff was entitled for a less 
period than that specified in the notice, to some interest or other. 
Whether it was possessory, or an easement only, over this jetty, 
I do not say. It was, in my opinion, for the reasons given in the 
judgments of my Lord and my Brother Martin, an interest sufiB- 
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1S68 cient to entitle the plaintiff to the compensation awarded to hinu 
j)cKMor ^^ ^^^ most, theiefoie, be dischaiged. 

Bule discharged. 



FOfUTAv Attorneys for plaintiff: NiduO, Burnett, A Newman. 

w^^ Attorney for defendants : The Solieiiar to the MdropoUtan Board. 



Junt 12. THE GENERAL STEAM NAVIGATION COMPANY r. THE BRTTISH 
AND COLONIAL STEAM NAVIGATION COMPANY, LIMITED. 

Ship and Shipping — Kegiigenee — CoRigkm — OompuUofy PUotage — Matter and 
Servani'-Part of London -^MerduuU Shipping Jd, 1854 (17 <fe 18 Viet. 
e. lO^y^Gentral PHot Act (6 Geo. 4, c 125). 

All Teflsek oomiog up the Channel to IxMidon are required by a. 378 of the 
Merchant Shipping Act, 1854, to take a pilot on board at Dongeness, and to pat 
him in charge of the ship. 

From Dnngeneas to London Bridge is, by 8. 370, conBtitated the Trinity House 
pilotage district ; bat no pUot can be Uoenoed to coodnct ships both above and 
below Gravesend ; and the pilotage rates are rates from Dongeness to Giavesend, 
and not to any intermediate place. 

By s. 59 of 6 Geo. 4, c. 125 (the exemptions of which are retuned by & 353 
of the Merchant Shipping Act, 1854), vessels being within their own port are 
exempted from compulsory pilotage. 

The defendants' vessel coming up the Channel to London, took a pilot on board 
nt Dungeness ; before reaching Gravesend, whilst the vessel was still under the 
control of the plot, she came into collision with the plaintifis' vessel through the 
pilot's negligence. The defendants' vessel belonged to the port of Lcmdon, and if 
ihe port extends to Yantlett Creek she was at the time of the collision within her 
own port ; if it only extends to Gravesend, she was not within her own port : — 

Edd^ per Martin, Bramwell, and Channell, BE. (Kelly, CB^ dissenting), that, 
even assuming the vessel to have been within her own port at the time of the 
collision, yet the pilot having been compulsorily taken on board and put in chaige 
of the ship, and his duty as pilot not having ended, he was not the servant of the 
defendants, and they were not therefore liable for his n^ligenoe. 

Lueey y. Ingram (6 M. & W. 302), followed. 

Per Kelly, C.B., and Channell, B., for pilotage purposes the port of London 
extends from Staines to Yantlett Creek. 

Per Martin and Bramwell, BB., it extends only from London Bridge to Gravesend. 

^ Special case. The action was brought for damage done in a 
collision on the Thames at a point between Gravesend and Yantlett 
Creek, by the defendants' vessel Thames, proceeding up the river, 
to the plaintiffs' vessel Stork, proceeding down the river* The 
defendants pleaded : 1. Not guilty. 2. Compulsory pilotage. 
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i The action was tried at Guildhall before Pollock, C.B., at the 1868 
sittings after Hilary Term, 1866, and on the issue of not guilty a Gknbral 
verdict was found for the plainti ffs, leave being reserved to the ^^^co'" 
defendants to move to enter a nonsuit or a verdict for them on the »• 

Bbttibh akd 

second plea. A rule was obtained by the defendants pursuant to Ck>LONiAL 
leave reserved, and also for a new trial on the ground that the ™^n Ca" 
verdict was against evidence. On the argument of the rule the 
Court reserved judgment on the second branch of the rule, in 
order that the opinion of the Court might first be obtained on the 
matters raised by the second plea ; and afterwards, pursuant to an 
order made by Bramwell, B. with the consent of the parties, this 
special case was stated. 

On the 15th of December, 1865, the defendants' steamship 
Thames, a vessel belonging to the port of London, of more than 
sixty tons burden, and carrying passengers, arrived off Dungeness 
on her way from Quebec to a place within the London pilotage 
district. At Dungeness, pursuant to 17 & 18 Vict. c. 104, s. 378, 
the master took on board a duly qualified pilots under whose charge 
and direction the vessel was placed. While the vessel was pro- 
eeeding up the river under the charge of the pilot, at a point 
between Gravesend and Yantlett Creek, off Leigh, and dose to the 
north shore of the river, she came into collision with the plaintifb' 
ship Stork, then on her way out to sea, causing much damage to 
both vessels. For the purpose of the case, but not otherwise, it 
was to be taken that the collision was caused by the fault of the 
pilot, and that the plaintiffs' ship was not to blame. 

The arbitrator, by whom the special case was settled, found that 
the limits of the port of London differed for different purposes ; 
the eastern limit of the port being for some purposes Gravesend, 
for others Yantlett Creek, and for others an imaginary line drawn 
from the North Foreland to the Naze ; and, if the question was 
one which he, as arbitrator, ought to determine, but not otherwise, 
he found that the port of London did not extend towards the east 
beyond Gravesend. (1) 

The question for the opinion of the Court was, whether under 

(1) The arbitrator also stated that authorities cited before him were all to 
no oral evidence on the question was be found in works accessible to the 
adduced on either side, and that the public. 
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1868 the above circumstances, the defendants were protected from lia- 

Gener^T" bility for the damage done to plaintiflFs' ship ? If the opinion of 

^^SnoHOo'" *^® Court should be in the affirmative, judgment was to be for the 

_ «• defendants ; if in the negative, the Court was to consider farther 

Httl TTsry AND 

Colonial whether the rule for a new trial should be made absolute or dis- 

Steam Navi- v j 

gationCo. Charged. 

The material acts and sections are as follows : — 

17 & 18 Vict c. 104 (the Merchant Shipping Act, 1854), s. 370. 

/ 

** The Trinity House shall continue, after due examination by them- 
selves or their sub-commissioners, to appoint and licence under their 
common seal, pilots for the purpose of conducting ships within the 
limits following, or any portion of such limits (that is to say) : 

" 1. The London district, comprising the waters of the Thames 
and Medway, as high as London Bridge and Bochester Bridge, 
respectively, and also the seas and channels leading thereto or 
therefrom, as far as Orfordness to the north and Dungeness to the 
south ; so nevertheless, that no pilot shall hereafter be licenced to 
conduct ships both above and below Gravesend. 

" 2. The English Channel district, comprising the seas between 
Dungeness and the Isle of Wight. 

" 3. The Trinity House outport districts, comprising any pilotage 
district for the appointment of pilots within which no particular 
provision is made by any act of parliament or charter." 

Section 376 provides that ^' subject to any alteration to be made 
by the Trinity House, and to the exemptions hereinafter contained, 
the pilotage districts of the Trinity House within which the em- 
ployment of pilots is compulsory are the London district, and the 
Trinity House outport districts, as hereinbefore defined ;** and it 
imposes a penalty on any master who, without procuring a certifi- 
cate enabling him to do so, himself pilots his ship, or employs an 
unqualified person to pilot her, within any part of these districts, 
after a qualified pilot has oiBTered to take charge of such ship, or 
has made a signal for that purpose. 

Section 377 provides for the supply of qualified pilots by the 
Trinity House to ships coming from the westward past Dungeness. 

Section 378 provides that " subject to any alteration to be made 
by the Trinity House, every master of any ship coming from the 
westward, and bound to any place in the rivers Thames and Medway 
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(unless she has a qualified pilot on board, or is exempted from 1868 
compulsory pilotage), shall, on the arrival of such ship off Dunge- gknebal"^ 
ness, and thenceforth until she has passed the south buoy of the Steam Navi- 

*^ ^ OATION UO. 

Brake, or a line to be drawn from Sandown Castle to the said ^- 

buoy, or until a qusJified pilot has come on board, display and Colonial 
keep flying the usual signal for a pilot ; and if any qualified pilot gation ^' 
is within hail, or is approaching and within half a mile, and has 
the proper distinguishing flag flying in his boat, such master shall, 
by heaving to in proper time or shortening sail, or by any prac- 
ticable means consistent with the safety of his ship, facilitate such 
pilot getting on board, and shall give the charge of piloting his 
sliip to such pilot ;" the section makes further provision for the 
ease of two pilots offering themselves, and imposes a penalty on 
any master not keeping the signal flying, not facilitating the pilot's 
getting on board, or not giving to the pilot the charge of piloting 
the ship. 

Section 388 : — ^^ No owner or master of any ship shall be answer- 
able to any person whatever for any loss or damage occasioned by 
the fault or incapacity of any qualified pilot acting in charge of 
such ship, within any district where the employment of such pilot 
is com^>ulsory by law." 

With respect to exemption from compulsory pilotage : — 

Section 379 enacts that " the following ships, yhATi Tiyt Aarry- 1 
in^ passengers^ shall be exempted from compulsory pilotage in the ' 
London district, and in the Trinity House outport districts (that is 
to say) .... 2. Ships of not more than sixty tons burden. . . . 
5. Ships navigating within the limits of the port to which they 
belong." 

Section 353 : — " Subject to any alteration to be made by any 
pilotage authority, in pursuance of the power hereinbefore in that 
behalf given, the employment of pilots shall continue to be com- 
pulsory in all districts in which the same was by law compulsory 
immediately before the time when this act comes into operation ; 
and all exemptions from compulsory pilotage then existing within 
such districts shall continue in force." 

By 6 Geo. 4, c. 125, s. 59, ** the master of, &c., or of any other ship 
or vessel whatever, whilst the same is within the limits of the port 
or place to which she belongs, the same not being a port or place 
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18G8 in relation to which particular provision hath heretofore been made 
Genkral ^y *^y *^^ ^^ *^*® ^f parliament^ or by any charter or charters for 
^il^i^AT' *^® appointment of pilots, shall and may lawfully, and without 
being subject to any of the penalties by this act imposed, conduct 
or pilot his own ship or yessel, when and so long as he shall con- 
duct or pilot the same without the aid or assistance of any 
unlicenced pilot or other person or persons than the ordinary crew 
of the said ship or vessel." 

A charter of the reign of James II., granted to the master 
wardens and assistants of the Trinity House of Deptford Strond, 
and their successors, the appointment of pilots, to and for the 
bringing in and carrj'ing forth of the river of Thames, or any 
other creek belonging or running into the same, of ships and other 
vessels ; and prohibited all persons not so appointed and authorized 
from acting as pilots. 

May 27, June 1. Pollock, Q.C. (M. Charnbers, Q.C, with him), 
for the plaintiffs. The defendants* vessel was carrying passengers, 
and therefore was not within the exemption in s. 379 of 17 & IS 
Yict. c. 104 ; but it is decided by the cases of Beff. v. Stanton (1), 
The Earl of Auckland (2), and The Stettin (3), that s. 353 of the 
Merchant Shipping Act, 1854, preserves entire the exemptions 
which were contained in 6 Geo. 4, c. 125, s. 59. Therefore, assum- 
ing the port of London to extend to Yantlett Creek, and therefore 
to include the spot where the collision took place, the defendants' 
vessel being then within her own port, was exempt from compul- 



(1) 8 £. & B. 445. 

(2) 1 Lush. 164, 387. 

(3) Brow. & Lush. 199 ; 31 L. J. 
(P. D. & Ad.) 208. The Stettin, a 
vessel belonging to the port of London, 
and inward bound from Bordeaux, 
whilst under the charge of a licenced 
pilot, came into collision with another 
vessel in the Thames, ofif the Regent's 
Ganal at Limehouse. In the Court of 
Admiralty, Dr. Lushington held the 
Stettin to be exempted from compul- 
sory pilotage imder the General Pilot 
Act (6 Geo. 4, c. 125), s. 59, as '< being 
within " her own port, and her owners. 



therefore, to be liable for the collision ; 
but he doubted whether she would 
have been exempted under 17 & IS 
Vict. c. 104, s. 379, as "navigatins: 
within" her own port, and expressed 
an opinion to the contrary. The Privy 
Council affirmed the judgment (p. 203), 
not expressing any opinion on the con- 
struction put by Dr. Lushington on the 
General Pilot Act, s. 59, but holding 
that the words '* navigating within " in 
s. 379 of the Merchant Shipping Act, 
1854, were equivalent to ** being witli- 
in," and that the Stettin was, therefore, 
within the exemption of that section. 
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sory pilotage, unless London is a port with respect to which pro- ises 
vision has been made for the appointment of pilots by some act or GiurEBAir" 
charter. The case of The Stettin (1) also removes this exception. Steam Navi- 

, , , r » GATION Co. 

since in that case it must be taken to have been decided that there v. 

was no such act or charter applicable to London ; and the charter colonial 

of James 11., which is the only document of the kind in the case, is ^^^^cT" 

hot a regulation of the pilotage of the port of London as such, and 

therefore not within the statute. The real question therefore is, 

what are the limits of the port of London ? Lord Hale's definition 

of a port in his De Portibus Maris, c. 2, p. 46, gives the test by 

which a port is to be determined ; he distinguishes between the 

port of London proper extending to Greenwich, and Grave'send as 

a member of the port; and his list of ports includes under 

** London cum membris," Blackwall, Gravesend, and Lee. There 

can be no doubt that Gravesend is now reckoned within the port 

of London, similarly ought Lee to be so reckoned, off which the 

collision took place. The limits of the port are the same with 

the limits of the conservancy jurisdiction ; and these have always 

been Staines and Yantlett. These are shewn by an inquisition, De 

Mensuratione Bladi et Salis, held in the 29th year of Edward L, 

and contained in the Liber Albus (ed. Kiley, 1859), pp. 241 — 244 

(Riley's Trans, of the White Book, 1862, p. 213), where a uniform 

com and salt measure is stated as prevailing between London and 

La Zenlade, which is the same with Yantlett Again, at p. 500 of 

the Liber Albus (Riley's Trans., 1862, p. 429), an account is given 

of the prosecution and amercement, in the 21st year of Henry III., 

of certain fishermen for using ** kidellos " within the liberties of 

London, *' ultra Yenlande versus mare," (that is, just beyond the 

limits, and therefore in fraud of the city liberties,) contrary to the 

charter of John and the Great Charter. 

[Channell, B., referred to Fazakerly v. WUhhire (2), where 
Pratt, C. J., relies on the admission by the Attorney-General against 
the interest of the Crown, that the jurisdiction of the city of 
London extends from Staines Bridge to Yendal, in Kent. (3)] 

To the same effect is the observation of the Solicitor-General in 

(1) Brow. & Lush. 199 ; 31 L. J. (3) At p. 469. See Coke's Entries, 
(P. J). & Ad.) 208. 535b, 537a. 

(2) 1 Sir. 462. 
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1868 Williams v. Marshall (1), and the Attorney-General in Daglei^h v. 

'~Q^ssm^ ^^ooke (2), at least so far as to show that the port extends beyond 

Steam Nati- Gravesend ; in Brereton v. Chapman (3), Tindal, C. J., states it to 

r. extend to Yantlett Creek, and it is so laid down in 1 Bolle Abr. p. 

Gonial 557, 0. 6. No other limit can be discovered, and this is accepted 

^*fi!5v3^nr' as the commonly known terminus in M'CuUoch's British Empire, 

QATION UO. >* * 

vol. i., pp. 61, 62 ; and in Pulling's Customs of London, c. 1 9, p. 320. 
To the same effect is Maitland's History of London (compiled from 
Strype, Stow, and other sources), ed. 1756, vol. i., pp. 58, 60, 61 ; a 
charge delivered in 1616 to the Court of Conservancy by Serjt 
Thomas Jones, the common seijeant, is there cited, in which refer- 
ence is knade (amongst other documents) to a charter of James L, 
dated August 20th, 1605 (see Pulling's Customs of London, p. 322), 
expressly defining the conservancy jurisdiction of the city as ex- 
tending from Staines to " Kendall, otherwise Yenland, otherwise 
Yenlett ;" and to an act of 4 Hen. 7, c. 15, in which tlie same 
limits are declared ; see also, at pp. 66, 67, Item 18, of an order by 
Sir Robert Ducie, Lord Mayor in the reign of James I., regulating 
the fSeistening of barges, &c., in the Thames between the same 
points. On the north shore the limit of the civic jurisdiction, 
according to Griffiths's Conservancy of the Thames, p. 51, is at the 
Crow Stone, two miles below Leigh. For customs purposes the 
port extends farther. The 13 & 14 Car. 2, c. 11, s. 14, directs the 
issue of a commission to assign ports of lading and discharge (see 
proceedings of the commission in Pulling's Customs of London, 
p. 355) ; the commission set out a line from the North Foreland to 
the Naze in Essex as the limit of the port for customs' purposes ; 
but it must be admitted that the port of London proper never 
extended to this line. The 10 Geo. 4, c. cxxiv., and the Report on 
the Port of London, 1836, only relate to the docks and the Pool, 
and throw no light on the question of the limits of the port All 
the evidence pointing to Yantlett Creek as the limit of the port^ it 
lies on those who maintain that the limit for pilotage purposes is 
different, to point out and prove where that limit is. The only 
fact to be alleged in favour of Gravesend is that the change of 
pilots does, and for a long time has, taken place there. But that 

(1) G Taunt, at p. 391. (2) 15 East, at p. 301. 

(3) 7 Bing. at p. 662. 
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is due only to the fact that Gravesend is a convenient place for 1868 
changing pilots, while Tantlett is nothing but a mud bank. Gehbral 

Waikin WiUiams (Sir J. B. EardaJce, A. G., with him), for the ^^"^ N^^'" 

^ > 1 /* QATION Ck). 

defendants. It is not denied that for conservancy purposes (1) «• 

the port of London extends as far as Yantlett Creek. Eor cer- Colonial 

tain customs' purposes, also, there is no doubt that the line drawn q^^^ co!" 

from the Naze to the North Foreland is the boundary ; but that 

no reliance can be placed on that circumstance is shewn by the 

fact that the Treasury warrants issued under the Act of 13 & 

14 Car. 2, c. 11, except from the district included within that line, 

the ports of Ipswich and Sandwich, with their members ; but one 

of the members of the port of Ipswich was then Maldon, and the 

limits of the port of Maldon are defined by the Treasury warrant 

of Michaelmas Term, 32 Car. 2, as extending to the west of Leigh 

Eoad (see also Beawes Lex Merc ed. 1813, vol. i., pp. 246, 249; 

Molloy De Jure Maritime, ed. 1744, p. 291, ed. 1769, vol. ii. p. 181), 

whicli would include the place where the collision occurred (see 

also Strype's Stow, ed. 1754-5, vol. ii. p. 384). (2) But in truth 

the ^hole of this arrangement, from 1 £liz. c. 11, downwards, 

was for customs' purposes only, and is so expressed in the Treasury 

warrant of 1856, which fixes the limits of the port of London, 

The extent of the civic jurisdiction over shipping is much less ; 

it cannot include the whole of the district claimed as within their 

conservancy jurisdiction, for in the authorities cited that is said 

to include the waters of the Thames and the Medway, and would 

therefore include the port of Bochester itself, the shipping of 

which is not under the control of the city. It, in fact, stretches 

only from London Bridge to Bugsby's Hole, between Blackwall 

and Woolwich ; see Pulh'ng's Customs of London, pp. 331 — 336, 

39 Geo. 3, c. Ixix. ss. 35, 36, 37, and 10 Geo. 4, c. cxxiv. s. 6. 

(1) Now regulated by 20 & 21 Vict port of Colchester commeuces ;** and it is 
c. cxlvii. ; 27 & 28 Yict. c. 113. similarly described ia another Trea- 

(2) In a Treasury warrant of the siiry warrant of the 4th of June, 1852 
16th of April, 1823, the boundary of (Gazette, No. 21,325). In the descrip- 
the port of Maldon is described as ex- tion of the port in the Treasury warrant 

, tending from Bilmeroy Greek, near Til- of the 15th of January, 1856, and the 

bury Fort, " along the boundary of the 15th of January, 1866, the reference to 

portof London,*' to one mile and a quar- the boundary of the port of London 

ter from St. Osyth's Point, and thence is omitted. 
W.N.W. to Tollesbury, "where the 

Vol. IIL 2 E 3 
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1868 This limit would be a better indication of the probable extent 
Olnkral of ^^6 port than either the conservancy jurisdiction or the cus* 

^aTnowCa' *^™®* ^^^' ^^^ *^® ^^^ probable limit of the port is Graves- 
^ * end ; that place is made the limit within which, by 39 Geo. 3, 

British ahd 

GoLoiTTAL c Ixix. 8. 135, ships navigating are to be exempt from the tolls 
oAww oT' iroposed by that act. Gravesend is made by 1 & 2 Wm. 4, 
c Ixxvi. s. 23, the eastern limit of the coal dues ; and it is the 
place at which vessels clear outwards^ and where vessels entering 
the port of London are boarded by the custom-house officers (see 
Williams v. Marshall (1), Amould Ins. 2nd ed., p. 636, ed. 1866, 
p. 558; Marshall's Ins. ed. 1861, p. 288, note z). That it is 
commonly regarded as the limit of the port for pilotage purposes 
is shewn by the regulations issued by the Trinity House, and dated 
the 5th of January, 1858, which provide, by r. 15, that where 
any vessel has passed '' the pillar at the entrance of the canal at 
Gravesend, marking the boundary of the port of London," without 
a pilots any pilot, though not in his turn, may take charge of her, 
to prevent her detention. 

Secondly : assuming that the defendants' vessel was within the 
port of London, being her own port» at the time of the collision, 
that port is within the exception to the exemption in 6 Greo. 4^ 
c. 125, s. 59, being a port, with respect to which special r^ula- 
tions have been made, both by charter and by act. The Trinity 
House were, by the charter of James IL, and, according to the 
recital of the preamble of 48 Geo. 3, c. 104, had been at the 
date of that act, by usage, for more than three centuries, em- 
powered to appoint pilots to conduct ships into, out of, and 
upon the river Thames (see Strype's Stow, ed. 1754^, vol. iL; 
p. 389) ; and those powers are confirmed by the successive acts 
of 8 Eliz. c 13, 5 Geo. 2, c. 20, and 52 Geo. 3, c. 39, all pre- 
vious to 6 Geo. 4, c. 125, which contains the section relied upon* 
It is not denied that this pilotage jurisdiction extended from 
London Bridge to the sea ; even assuming, therefore, the port of 
London to extend from Staines to Yantlett, the Trinity House 
jurisdiction included all that part of the port to which pilotage was 
applicable, for no vessels pass beyond London Bridge except barges. 
Special pilotage regulations had therefore been made relating to 

(1) 6 Taunt. 390 ; 7 Taunt. 468, 475. 
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the port of LondoB previous to 6 Geo. 4, c. 125, and these pro* 1868 
visions were continued by s. 2 of that act. With respect to the ~gkotral~ 
case of The Stettin (1), it decides nothing on this point ; no act or ^'™^* ^A^ 
charter being brought to the notice of the Court, no decision was t^ 
or could be pronounced on the effect of any such act or charter. Oolonul 

ThWl, : Len ™pp»ing the ,«.! U> W. b«. e»„p. ft^ ^JST 
compulsory pilotage, yet the defendants are absolved from liability 
by s. 888 of 17 & 18 Yict. c. 104« inasmuch as the ship was within a 
pilotage district, where the employment of a pilot was compulsory 
by law. This clause of exemption must be construed together with 
8. 353, and with 6 Geo. 4, c 125, s. 59 ; and so construed, it must 
mean that if a port and a pilotage district agree, then the exemption 
of s. 388 attaches ; but if a port is partly within and partly without 
a pilotage district, the master who has oompulsorily taken on 
board a pilot outside his port cannot discharge him until he has 
passed the pilotage district Now, although from London to 
Dungeness is one pilotage district, in so far as it is all under the 
control of the Trinity House, it is, in fact, divided into two districts 
by the prohibition of a licence being given to the same pilot to 
conduct ships both above and below Gravesend (following the 
regulation of the Trinity TLouse of the 19th of April, 1826 : see 
PuUing's Customs of London, pp. 342, 343). Gravesend, there- 
fore, is the place where (even assuming the port of London to 
extend farther seaward) the vessel entering her own port ceases to 
be in a district where the employment of a pilot is compulsory. 
The whole of the course up to Gravesend, where the pilot is uni- 
versally discharged, and to which the pilotage rates are calculated, 
is one thing, and the pilotage having been compulsory originally, 
it continues to be so up to the proper point for discharging the 
pilot 

Pollock, Q.C., in reply, referred to The Halley. (2) 

Cur. adv. vuU. 

June 12. The following judgments were delivered : — 

MARTm, B. In this case there is, unfortunately, a division of 
opinion in the Court. In the result of the judgment which I am 

(1) Brow. & Lush. 199 ; 31 L. J. (2) Law Rep. 2 A. & E. 3 ; since 

(P. D. & Ad.) 208. Teveraed by the Privy Council. 

2 E 2 3 
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1868 about to deliver my Brother Channell ocmciirB, but will add some 



farther observations ; and mj Brother Bramwell desires me to say 
^^^^' that although, not having heard the whole of the argument, he 
.^^*r does not propose to deliver judgment^ yet so far as he has heard it 
Couwf AL he entirely agrees with us. But the Lord Chief Baion dissents. 
oATioM Co.* There are two questions in this case : — ^First^ what is the true 
meaning and operation of the exemptions from compolsoiy 
pilotage ; and secondly, what are the limits c^ the port of London 
within the meaning ot the same exemptions? The facts of the 
case are very simple : — ^The plaintiffs are the owners of a steam 
vessel called the Stork, which was in the coarse of a voyage 
at a place in the estuary of the Thames between Gravesend 
and Yantlett Creek. The defendants are owners of a vessel of 
more than sixty tons burden, belonging to, which means Festered 
at, the port of London (s. 33 of Merchant Shipping Act, 1854), 
and which was on a voyage £rom Quebec to London with ca^ 
and passengergf, and which compulsorily took on board a qualified 
pilot at Dungeness to navigate the vessel to Gravesend. By his 
fault (as the jury have found) damage was done to the plainti£&' 
vessel, and the question in the case will be, whether the defendants 
are responsible for it. By the ordinary rule of law an owner of a 
ship is responsible for the negligence of the master and crew; they 
are in contemplation of law his servants; he selects them and pays 
them, and is responsible for their misconduct in the coarse of the 
employment. But a pilot taken compulsorily is not a servant of 
the shipowner. He does not select him. By s. 378 of the act he is 
bound to take the first that ofiers, and, in the words of the statute, 
*' shall give the charge of the piloting his ship to such pilot." He 
pays him a fixed charge made by authority of the statute, and is 
forbidden to pay either more or less, and in the present case he was 
under a legal obligation to pay him for navigating the ship from 
Dungeness to Gravesend : s. 333 (5), sched. Table U. Und^sach 
pircnmHfap ^fta ihf f Rhipnwnftr would not be responsible for the fadt 
of the pilot at comm on lag.:— but there are also statutory pro- 
visions. The 6 Geo. 4, c 125 (the old Pilot Act), by & 55 enacts, 
that no owner shall be answerable for any damage which shall 
happen by reason of the default of the licensed pilot, acting^in 
charg e of the ship in purs uance of the pro vision of tiie y ]^ J^hea 
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and 80 long as the pilot sball be duly qualified to have the charge I86S 
of the ship. The Merchant Shipping Act, 1854, is divided into Genkbal" 
parts. The fifth relates to pilotage. This part commences at ^^^^^^' 
8. 330, and f^f^ms to b^ Rubstantiallv t he same as th ft fi ftan^ 4 v. 

e.^125. The 388th section enacts that no owner shall be answer-Y OoLONrxL 
able for damage occasioned by the fault of a qualified pilot acting ^T^tiox Oa* 
in charge of a ship within any district wherg the^piployment of 
^j^^ pi^^^- ^*° ^^TPHllftlT ^^ collision now in question took place ^2) 
in the London district, which, by s. 370, comprises the waters of 
the Thames as high as London Bridge, and the seas and channels 
leading thereto as far as Dungeness to the south ; and it was com- 
pulsory upon the defendants' ship to take in a pilot at Dungeness. 
Prim& facie, therefore^ the defendants were orotocted as well by the 
^ommon law as bv the provisions of the statutes : but there are 
exemptions &om compulsory pilotage in both statutes, and the 
plaintiffs rest their case upon these exemptions. The contention 
of the plaintiffs is that, notwithstanding the defendants' ship com- 
pulsorily took in a pilot at Dungeness, and was bound to pay for 
navigating the ship to Gravesend, nevertheless, when the ship 
arrived at Yantlett Creek, which they contend is the limit of the 
port of London eastward, then the compulsory character of the 
employment of the pilot ceased, and the defendants became re* 
sponsible for his default as if he had been a mariner selected and 
hired by them by contract between them. If I had been called 
upon for the first time to put a construction upon the exemption, 
I should have thought it meant ships navigating from one place to 
another within the limits of the port ; but I am not prepared to 
differ from the judgments of the C!ourts on the subject ; nor am I 
prepared to hold that if a ship belonging to the port of London 
and liable compulsorily to take a pilot at Dungeness, acted in 
conformity with the 378th section, and kept the usual signal for 
a pilot flying all the way from Dungeness to Yantlett Creek (as* 
suming it to be the limit eastward of the port), and no pilot had 
appeared or offered himself, that there would be an obligation upon 
the ship to take in a pilot after passing this creek. Nevertheless, 
I am of opinion that when the pilot was taken in compulsorily at 
Dungeness, and employed to navigate the ship to Gravesend, the ship 
did not when she arrived at Yantlett Creek become a ship naviga- 
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1868 ting within the limits of the port to which she belonged, so as 

GnnBAL^ ^ constitnte the pQot a serrant of the defendants, and render 

^'"" ^cT' tl^em liable for his default. In my opinion the pilot was, by the 

«. provisions of the acts of parliament, to pilot the ship to Gravesend, 

OoLoviAL and was alone responsible for his own fault, and no liability was 

^^^J^^'' cast upon the defendants by the mere circumstance that the diip 

had arrived at Yantlett Creek. 

But what was principally relied on by the learned counsel 
for the plaintiffs was the case of The SieUin in the Court of 
' Admiralty, and afterwards in the Privy Council. (1) The learned 
judge of the Admiralty Court thought the shipowner not liable 
under the provisions of the Merchant Shipping Act, but liable under 
the old Pilot Act, 6 Geo» 4 ; the Privy Council thought him liable 
under the Merchant Shipping Act ; and so the ease stands. In this 
case it was assumed that if the pilot was not compulsorily piloting 
the ship the owner was of necessity responsible for his defaulL It 
is unfortunate that the case of Lucey v. Ingram (2) was not cited, for 
the contrary was there decided. The declaration there was the ordi- 
nary one against the owner of a ship for negligence. The plea was^ 
that the ship was under the charge of a liceused pilots acting under 
the provisions of the Pilot Act, 6 Gfco. 4, and that the damage hap- 
pened from his neglect The replication was, that the ship had been 
brought into a dock in the port of London by a plot duly licensed; 
that she there completed her voyage and discharged her cargo, and 
was at the time when, &c., being removed, and in the course of 
removal, from the dock to a dry dock in the port of London to be 
repaired. To this replication there was a demurrer. 

Now, putting the present case in the most favourable view for 
the plaintiffs, the judgment in Lucey v. Ingram (2), is directly in 
point. The plaintiff complained of damage to the ship ; the de- 
fendants answered that the ship was under the pilotage of a licensed 
pilot ; the plaintiff replied that by virtue of an exception in the 
Pilot Act (3), similar to the fifth in the Merchant Shipping Act, 
his employment was not compulsory. The Court of Exchequer, 
after full argument and time taken to consider, gave judgment 
for the defendant. Baron Parke delivered the judgment ; after 

(1) Brow. & Lush. 199, 203. (2) 6 M. & W. 802. 

(3) 6 Geo. 4, c. 125, s. 63. 
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stating the facts and provisions of the statute, ho says, that the 1868 
plaintiff does not dispute that the pilot was in fact in charge of Gkkeral 
the ship, but he avers by his replication that at the time of the ^^^^q^^*" 
accident the ship was in circumstances in which the act had not «• 

. Bbitisb and 

made a pilot necessary, and, consequently, that the pilot was not Colonial 
in charge of the ship in pursuance of the provisions of the act ; ^^^^ c^/' 
but could only be considered as the private servant of the owner. 
The defendant need not have employed a pilot at all, but he 
did; and the learned Baron states the opinion of the court to 
be, that as the pilot was bound to perform the service at the ^ 

rate of payment fixed by the act, he was acting in the charge 
of the ship in pursuance of the act^ and that the defendant was 
not responsible for his default. He says (1): ''The object of 
the legislature in establishing pilots has been to secure, as far as 
possible, protection to life and property, by supplying a class -of 
men better qualified than ordinary 'mariners to take charge of 
ships in places where, from local causes, navigation is attended 
witk more than common difiSculty. To effect this it has in 
general been made the duty of the master of every ship, on 
arriving at any of the places in question, to take a pilot on 
board, and to give up to him the navigation of the vessel. The 
master, however well qualified to conduct the ship himself, is 
bound under a penalty in a great measure to divest himself of its 
control, and to give up the charge to the pilot. As a necessary 
consequence, the master and owners are exempted from responsi- 
bility for acts resulting from the mismanagement of the pilot 
But the legislature has considered that there may be some classes 
of cases in which the presumption of due competency on the part 
of the master is so great as to make it safe to relieve him of the 
obligation of taking a pilot if he chooses to navigate for himself; 
still, however, making it the duty of the pilot to serve, if required 
so to do, and in most of such excepted cases preventing the master 
from employing any person other than a licensed pilot, if he does 
not undertake the navigation himself. The language in which the 
legislature has exempted mjwters^OJTJWners from respoQfidbility on 

ac count of a^ j^fep.^ fi^Pl^^g ^99* JA? J*"^^ ^^ ^^® pilot, ia-ce^ainl^ 
>nn p rA l>An gJ Yfi enough to embrace these latter cases, as well as 

(1) 6 M. & W. at p. 315. 
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1868 those in which the takiog a pilot has been made a matter of 

OnnBUL~ absolute oUigation; and it may hare been considered desirable to 

^^^^nl^' give this more extended exemption as an indaoement to take a 

«• pilot, even in cases where snch a coarse might perhaps be safely 

CoixnfiAL dispensed with. It is always the interest of the pnblic that the 

oATiov Co. ^^P should be nnder the control of a pilot, because the legislature 

has taken what it considers due security for his competency ; and, 

therefore, even where taking a pilot is optional on the part of ti ie 

master^ the legislature may well h ^vft iijt^ nded to encourage h is 

employment, by extending, according to our cCTistmction of the 

^J\^ fu>^^\ ^p^ t^ jft |w>^n^fff: yf exemption from responsibility. I 

concur in this judgment, and as it was not cited in the case of 

The 8teUin{l\ I think I am justified in acting upon it. It is 

the judgment of a court of common law upon the construction of 

a statute, when the true question was fully argued, and a deliberate 

judgment pronounced upon' it. In my opinion, the argument on 

behalf of the plaintiffs is grounded upon the fallacy that when 

the ship was once brought within the limits of the port of London 

the relation between the defendants and the pilot was altered and 

converted into that of master and servant. In my opinion, such 

relation never did exist between them, and if it did not, the defen« 

dants are not liable, for no other relation except that of master and 

servant would create the liability. For these reasons I am of opinion 

the defendants are entitled to our judgment. 

As to the second question, viz., what is the limit eastward of the 
port of London ? I find a great difficulty to give an answer. I pre- 
sume there is no doubt that ^ port " there means the same as " port ** 
in the second part of the Merchant Shipping Act, 1854, ss. 30 
and 33. The plaintiffs contend that the limit is a line drawn 
from Yantlett Creek (which is several miles east of Gravesend) 
to the opposite shore in Essex. Now, it is certain that the Cor- 
poration of London possess, or did possess, some franchise of 
conservancy between this line and Staines Bridge westward. 
According to the popular meaning of the word, nothing can be 
more unlike a port than the river between Gravesend and Yant- 
lett Creek eastward and Bichmond and Staines westward* In 
order, however, to support the plaintiffs' contention, Yantlett 

(I) Brow. & Lush. 199, 203, ; 31 L. J. (P. D. & Ad.) 208. 



VOL. m.] TRINITT TEBM, XXXI VIOT. 345 

Creek must be deemed the eastern limit of the port. On the other 1868 
handy the learned arbitrator is of opinion that the limits for the genibal 
present purpose are Gravesend eastward and London Bridge west- ^^^^co^' 
ward, and I am rather inclined to a^ee with him. I presume he «- 

^"1 1 . iA i.-ri-rr-i -rt-n*i BlllTI«H AKD 

acted upon what is to be found in Lord Hale, '^ De Fortibus Colonial 
Maris," p. 46. Lord Hale says : " First, a port is a place for the ^o^^oo!" 
arrival and unloading of ships; secondly, it is a place having 
something of a franchise or privilege ; and, thirdly, it hath a ville, 
city, or borough for the reception of mariners and merchants, and 
for the securing and vending of their goods, and victualling their 
ships.'' Now, these three qualities are apposite and fitting to the 
Thames between London Bridge and Gravesend, but have very 
little appropriateness to the Thames between Gravesend and Yant- 
lett Creek, which is mere estuary. But Lord Hale goes on to 
define what is ''the creek of a port,*' and says it is a member or 
dependent upon another port, and he obviously considers the 
member of a port to be a place outside a port and beyond its 
limits. He also, I think, seems to imply that the limits or boun- 
dary of a port may vary from time to time, for he proceeds to 
name the principal ports of the kingdom, and their members, ''at 
this day" (the time of his writing). The first is London cum 
membris, which he states to be Blackwall, Gravesend, and Lee. 
It is obvious to my mind that he considered the then port of 
London, properly so called, to be westward of Blackwall ; and if I 
were driven to form an opinion, I would be inclined to concur with 
the learned arbitrator that the port of London, within the mean« 
ing of the exemption, means "port" within the definition of Lord 
Hale, viz., that part of the Thames where there are docks, quays, 
wharves, warehouses, cranes, and other conveniences for loading 
and unloading goods, and also merchants' counting-houses and 
offices, and tradesmen's shops to supply shipping with necessary 
supplies. But I prefer giving no opinion upon the question* As 
I have already said, I think the defendants are entitled to the 
judgment of the Court. I consider the case of Lucey v. Ingram (1) 
rightly decided. I have the highest respect for the judgment of 
Dr. Lushington and the Privy Council, but what I consider to be 
the real point in the case of The Steliin (2) was never submitted to 
(1) 6 M. & W. 802. (2) Brow. 9c Lush. 199, 203 ; 31 L. J. (P. D. & Ad.) 208. 
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1868 them, nor was Lucey y. Inffram (1) cited. The coonsel for the ship- 

GxHSRAiT owners assented to the position that, if the taking of the pilot was 

^G^n^Co' "^^ compulsory at the spot where the collision happened, they 

•• were liable for the pilot's negligence; for the reasons given in 

Goix>irTAL Lueey y. Ingram (1) I think this ia not the test, the tme one 

GATioH Go/ ^^%' whether there is the relation of master and serrant. 

In my judgment such a relation never existed between the pre- 
sent defendants and the pilot who committed the wroug; and that, 
therefore, there is no cause of action. 

Chaiwell, B. I have had the advantage of reading the judg- 
ments which have been prepared by the Lord Chief Baron and my 
Brother Martin, and, as my Brother Martin has stated, I agree in 
the result at which he has arrived, that our judgment should be for 
the defendants. Had I known that judgment would have been 
delivered to-day, I should have preferred to have committed my 
observations to writing, but I do not think it necessary to delay 
the case for the written expression of my opinion. I do not dis- 
sent from any statements of principle that my Brother Martin has 
laid down in his judgment ; but with respect to the extent of the 
port^ I am more disposed ^to agree with the view which the Lord 
Chief Baron takes on that point, namely, that the port extends 
from Staines to Yantlett Creek. 

I entirely agree, however, with my Brother Martin that the 
main question is, whether as between the defendants and the pilot 
on board the defendants* ship the relation of master and servant 
existed. Now, I think the case in the Exchequer, of Ltteey v. 
Ingram (1), is expressly in point, and, like my Brother Martin, I 
am unable to distinguish the cases. Nor do I feel pressed with 
the authority of The Stettin (2) to the extent to which I under- 
stand the Lord Chief Baron feels himself to be, because it appears 
to me that our present decision is consistent with that case. The 
Privy Council there decided that the words '^navigating within** in 
the 379th section of the Merchant Shipping Act, 1854, mean 
*' being within,*' and therefore that a vessel belonging to the port 
of London, and coming from a foreign part, is exempted from the 
employment of a licensed pilot in the Biver Thames. But even if 

(1) 6 M. & W. d02. .(2) Brow. Ss Lush. 199, 203. 
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I thought that case diiectly in point, I should have felt myself at 1868 
liberty to abide by the decision in Lucey y. Inffram (1), which was gkmbral 
a well-considered case and a unanimous judgment of the Court of ^,^,^oa " 
Exchequer, seeing it was not cited in the Privy Council, as, indeed, ^ 
it has not been in the present case. The pilot was here shipped at Goloitial 
Dungeness to pilot the ship to Gravesend. fie was entitled to be oation Go/ 
paid for his pilotage during that time. He was not discharged 
firom the ship, but was on board, and had control oi the vessel 
at the time of the collision, the vessel not having arrived at 
Gravesend. Then although, if my view of the limits of the port 
be a correct one, the ship had already entered the port of London, 
yet the defendants having complied with the law in shipping a 
pUot at Dangeness, that exempts them from liability to this action, 
the pilot being on board at the time, and the case having expressly 
found that the collision was the result of his negligence. 

With that explanation, I agree with my Brother Martin in the 
result at which he has arrived, and in the grounds of iiis opinion, 
but I rather agree with the Lord Chief Baron in the view he takes 
as to the extent of the port. 

£[£iiLT, C.B. The plaintifib sue the defendants for damages 
arising from a collision between their respective ships in the 
Thames, a little to the west of Leigh, and between Gravesend and 
Yantlett Creek. 

The defendants, admitting negligence, resist the action od the 
ground that their ship was navigated by a licensed pilot whom it 
was compulsory on them to employ ; and the question is, whether 
it was compulsory upon defendants to employ a licensed pilot at 
that spot. It is admitted that the ship belongs to the port of 
London, and was on her homeward voyage &om Quebec. A 
licensed Trinity House pilot was taken on board off Dungeness, 
and navigated the ship until it arrived at the spot before men- 
tioned, when the collision took place. The case has been referred 
to an arbitrator to settle, and he has found, as far as it was a ques- 
tion of fact, and it was competent to him to do so, that the port of 
London extends no further eastward than Gravesend. 

By the Merchant Shipping Act, 1854, s. 388, it is enacted, that no 

(1) iiM.&W. 302. 
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1808 owner or master of any ship shall be liable for any loss or damage 

QmsmmAh occasioned by the negligence of a licensed pilot, where the em- 

^J^^oJ" ployment of such pilot is compulsory by law* By a. 370, the 

_ ^ London pilotage district extends from London Bridge in the 

SRITUB AMD • 

CounsiAh Thames and Bodiester Bridge in the Hedway respectively, to Or* 
oATioH Ca* fordness on the north and Dongeness on the south. By s. 353 the 
employment of a licensed pilot is compulsory in all districts in 
which the same was by law compulsory at the time of that act 
coming into operation ; and all exemptions firom compulsory pilot- 
age then existing were to remain in force* 

By s. 376 the pilotage districts of the Trinity House, within 
which the employment of pilots is compulsory, include, among 
others, the London district; and a penalty is imposed upon all 
masters nayigating vessels without such pilot and within such dis- 
trict, unless he be exempt But by the 6 Gea 4, c 125, s. 59, it is 
enacted, that the master of any ship or vessel whatever, whilst the 
same is within the limits of the port or place to which she belongs, 
the same not being a port or place in relation to which parti- 
cular provision has been made by any act of parliament or charter 
for the appointment of pilots, may lawfully, and without being 
subject to any penalty, conduct his own ship, as long as he shall do 
so without the aid of an unlicensed pilot : and by the Merchant 
Shipping Act, 1854, s. 379, art 5, it is enacted, that "Ships 
navifi[ating within the limits of the port to which they belong,** 
are likewise exempt from the compulsory employment of a pQot 

Two questions, therefore, arise in this case : — 

1. It being admitted that the vessel belongs to the port of Lon- 
don, is the spot at which the collision happened within that port ? 

2. If it be, was it compulsory upon the master to employ a 
licensed pilot at that spot ? 

Upon the first point I am of opinion that it is clearly established 
upon the whole current of authorities, legal and historical, from 
the earliest times to the present day, that the port of London 
is co-eirtensive with the jurisdiction of the corporation of the city 
of London, and extends from Staines Bridge to Yantlett Creek. 
Maitland s History of London, and the learned work of Mr. Seijt 
Pulling, are clear to this effect 

In 1 BolL Abr., Customs de London, 0. 6, p. 557, we find : '' It is 
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a good custom of London that they have been used in all times 1868 
to have the metage or measurage of sea coals infra portnm Gkhxral 
London, which extends from Staines Bridge to London Bridge, and ^,J]U^^oa* 
thence to Gravesend, and from thence alone: to Yantlett ; and all _ v* 

. ^ BonSH AND 

this IS the port of London." — Mich., 11 James I., CUy of London Goloitial 
V. Maruetf, per Cunam. g^xioh Ca 

In Fazdkerly y. Wiltshire (1), upon a question whether a custom 
in the city of London, that none but free porters should carry or 
measure com, roots, and other articles from any vessel on the 
river, and whether imported or exported, and in which this very 
question of the limits of the port of London arose, it was ex- 
pressly determined that the port extended to Yantlett Creek, and 
it was said by the C!ourt (2) that this was shewn by many ancient 
records cited, and that the Attorney-General had confessed the 
claim of the city to this jurisdiction in Seaccario: Trin. 3 James L, 
Bot 89 ; Coke's Entries, 5356. 537a. (3) Many other cases to the 
same effect were cited at the bar, and there is really no authority 
whatever to the contrary. Hale, de Portibus Maris, was referred 
to, but the passage quoted merely shews that in ancient times the 
port of London extended to Greenwich, and that Gravesend was a 
member of the port ; but it in no wise negatives the limits of 
Staines Bridge to the west, and Yantlett Creek to the east. So 
the acts of parliament relating to the customs establish that, 
for revenue purposes, the port extends much further seaward than 
Yantlett Creek, but these acts do not affect the question of its 
limits in relation to any other purpose. 

The remaining question is, whether it was compulsory upon the 
master to employ a licensed pilot to navigate the vessel at the spot 
at which the collision took place, that spot being within and the 
vessel beloDging to the port of London. Upon this point the case 
of The Stettin (4) is conclusive. That case, decided first before 
Dr. Lushington in the Admiralty Courts and afterwards upon 
appeal by the Privy Council, is express to shew that a vessel 
belonging to the port of London, and inward bound from a foreign 
port, is exempt, both under the 6 Geo. 4, c. 125, s. 59, and s. 379 
of the Merchant Shipping Act, 1854, and that it is not compulsory 

(1) 1 Str. 462. (2) 1 Str. at p. 469. (3) Cited, 1 Sir. at p. 468. 

(4) Brow. & Lush. 199, 203 ; 31 L. J. (P. D. & Ad.) 208. 
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vpoD the master of such a Teasel to emploj a pilot vithiii the 

(^wtnmAL Unfits of tibe port of London. (1) 

^^J^^^T^ The Priry Coancil likewiae held, that irfiether such a Teasel was 

t> proceeding outwards or inwaids, to or from a foreign part, or naTi- 

CnumiAh gating between one point and another, both beii^ within the port 

al^iosCa ' of London, the exemption eqnaUy applied ; and that the wordi 

naTigating within the limits of the port to which thej 



belong,** in the Merchant Shipping Act, 1854, & 379, art 5, 
mean '^ being ** within the limits of the port Li this case, accord- 
ingly, the owner of the Tcssel employing within the port of London 
the licensed pilot by whose negligence the damage was occasioned, 
was held liable for such damage to the owner of the Teasel injured, 
on the ground that the employment of the pilot not being com- 
pulsory he became the serrant of the owner, who was therefore 
responsible for his negligence. M'Jntoih y. Slade (2), and Lucey t. 
Ingram (3), were decided under different circumstances and upon 
different prorisions of the statutes from those which goyem the 
present case* But in Lucey y. Ingram (3) it certainly is decided 
that although the employment of a pilot by whose negligence the 
damage was occasioned was not compulsory upon the master, the 
owner of the yessel was nevertheless protected from liability by the 
65th section of the Greneral Pilot Act But this decision proceeded 
upon the 72nd section, which has no bearing upon the present case, 
and there was no exemption in that case by reason of the vessel 
belonging to the port of London. If, however, that case must be 
taken to have decided that where the employment of a licensed pilot 
is voluntary and not compulsory, by reason of the place of employ- 
ment being within the port to which the vessel belongs, the owner 
is nevertheless not responsible for the negligence of the pilot, it is 
directly opposed to the decision in the case of The Siettin (4) by the 
Judicial Committee of the Privy Council, which, being a decision 
of a court of the last resort, must^ I think, govern the decision of 
this court in the case now before us. A difiSculty arises from the 
London district, within which it is compulsory upon the owners of 
the ships not exempt to employ a licensed pilot, extending from 
Dungeness to Loudon Bridge^ and there being no landing place, or 

(1) See ante, p. 834, note. (8) 6 M. & W. 302. 

(2) 6 B. a; G. 667. (4) Brow. & Lush. 199, 203. 
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anything but an imaginary boandary line, at Yantlett Creek, where ises 
the port of London and the exemption of vessels belonging to that ""gmral 
port begin. The provision of the Merchant Shipping Act defining S'™^" ^^^ 
the London district (s. 370) is general, and makes no reference to the «• 
exceptional cases in which exemptions exists but it is perfectly con- Colonial 
sistent with this provision that, although from there being no ^™^ oo!' 
landing place at Yantlett Creek a licensed pilot hired at Dungeness 
to navigate a vessel bound to London must be carried on to 
Gravesend, the compulsory employment by the master ceases when 
the vessel has crossed the boundary line at Yantlett Creek, and 
from that point to Gravesend the master may take the helm and 
navigate the vessel himself, and that if he think fit to employ the 
pilot from Yantlett Creek to Gravesend, such employment is 
voluntary, and constitutes the pilot the servant of the owner. 

Upon the ground therefore that this vessel belongs to the port 
of London, that the spot at which the collision took place is within 
the limits of the port, that the employment of a licensed pilot at 
that spot was not compulsory but voluntary, and consequently that 
the owners are responsible for the negligence of the pilot, thus 
voluntarily and not compulsorily employed, I am of opinion that 
the plaintifis are entitled to the judgment of the Court. 

This decision is certainly at variance with the principle of the 
case of Lucey v. Ingram (1) ; and I regret that the law does not 
extend its protection to all who bona fide employ a licensed pilots 
under whatever circumstances, and whether compulsorily or volun- 
tarily, in any of the districts where pilots are appointed by the 
Trinity House ; but I do not feel myself at liberty to depart ir^jn 
the law as laid down in^the case of The S tettin ( 2\ by thpi nv.firm1i"f 
autbfiyitjLpi theJjidicial^CpmmHt^^ court, 

as already observed, of the last resort, and whose decision appears 
to me conclusively to govern the case now before the CourL 

JvdgmerUfar the defendants. 

Attorneys for plaintifis : Pearse dt Co. 

Attorneys for defendants : Btschof, Cogce, dk Bompas, 

(1) 6 M. & W. 302. (2) Brow. & Luah. 199, 203. 

END OP TRINITY TERM. 
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ABANDONED LANDS, s. 127 of 8 Vict. c. 18, does not apply to .. 282 
See Railway Compaky. 1. 

ABANDONMENT of portion of daim in County Court, effect of on 

appe&L •> •• •• •• •• •• •• ■• ■• wv 

See County Court. 2. 

ACCOUNT at bankers, liability of banker for disclosing .. .. •• 107 
See Baitkeb. 

ACT OF BANKRUPTCY, where bill of sale given in pursuance of an 

agreemoDt .. .. .. •• •> •• >• •• 104 

See Fraudulent Preference. 1. 

2. , relation beck of title of trustees ^of deed 

under Bankruptcy Act^ 1861 .. .. .. .. •• •• 247 

See Bakkruptoy Act, 1861. 2. 

ACT OF PARLIAMENT : See Inclosurb Act. Statutes. 

ACTION, NOTICE OF, under s. 139 of the Public Health Act, 1848 .. 114 
See Neqlioence. 1. 

ADMISSION, plea of apology and payment into court in action of libel, 

how far .. .. .. .. .. .. .. •• •• 1 

See Dbpahatiok. 1. 

ADMITTANCE of one of three joint tenants surrenderees of copyhold, 

two haying disclaimed .. .. .• .. .. .. .. 76 

See Copyhold. 

AGREEMENT : See Contract. 

'* AMENITY,'^ loss of, whether an injurious affection of premises under the 

Lands Clauses Consolidation Act, 1845 .. .. .. .. 306 

See Arbitration. 

ANNUITY, covenant in a separation deed to pay during separation, is 

not an " annuity " proveable in bankruptcy •• .. .. .. 85 

See Bankruptcy. 1. 

APPEAL from County Court where portion of claim abandoned .. 69 

See County Court. 2. 

« APPROVED BILL," payment by 61 

See Sale of Goods. 

ARBITRATION— .^tmni—^fZmMw5i2% of Umpire's Evidence^lnju- 
rious Affection of Premises — SubstittUion of Roadtoayfor River — 
Loss of ''Amenity''— Lands Clauses Act, 1845— Thames Embank- 
I ment, 1863 (25 <fc 26 Vict. c. 93}— Easement.'] The plaintiff was 
lessee of the Crown for the residue of a term of ninety-nine years 
from January, 1855, of a house and premises at Whitehall, together 
with all ways, easements, and appurtenances whatsoever thereto be- 

VOL. in. 2 P 3 
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longing or " therewith or with any part thereof held, used, occupied, 
or enjoyed, or accepted, reputed, deemed, taken, or known as part or 
parcel thereof." Until the execution of the works hereinafter mentioned 
the premises abutted eastward on the river Thames, and were bounded 
by a wall along the whole length of which, at high water, the river 
flowed. In this wall was a gate usually kept locked, leading from the 
garden of the house unto a causeway which ran out into the river to 
low-water mark. The causeway was, and for more than forty years 
had been, exclusively used by the plaintiff, for landing from the river 
various articles of household use, and for other purposes. The de- 
fendants (the Metropolitan Board of Works) in 1863, commenced the 
construction of an embankment of the Thames, from Westminster to 
Blackfriars Bridge, under the powers given them by the Thames 
Embankment Act, 1862, and in the course of working they removed 
the plaintiff's causeway and the landing-place connected with it, and 
entirely shut off the plaintiff from direct access to the river. Where 
the water had formerly flowed a solid embankment, destined for a 

Sublic highway, was constructed. The plaintiff thereupon gave the 
efendants notice of arbitration and claim for compensation, stating 
in his notice that he was owner of the causeway as lessee thereof and 
entitled as such lessee to the use and enjoyment of the landing-place, 
and of the easements, rights, and privileges belonging thereto, and 
connected therewith, and claiming compensation for the removal of 
the causeway and landing-place, and for the depreciation in value of 
his house and lands, and otherwise injuriously affecting them. The 
arbitrators referred the question of the amount of compensation pay- 
able to an umpire, who eventually awarded 8328^ to the plaintiff " as 
and for compensation for the interest of the Duke of Buccleuch (the 
plaintiff) in the said causeway, pier, or jetty, and for shutting up the 
said landing-place, and for damage by the depreciation of the said 
house, &c., by the otherwise iujuriouslv affecting the same by the 
execution by Uie said board (the defendants) of the said works, and 
by the exercise of the powers of the said act. At the trial of an 
action on the award the umpire was examined on behalf of the de- 
fendants as to the mode in. which he had arrived at the sum awarded. 
He stated that amongst other items he had given 6000/. for depre- . 

ciation of the premises in value, and that in arriving at the sum he 
had taken into consideration the loss of privacy and " amenity " which 
the plaintiff had sustained through the defendants' works. The 
award was good on the face of it : — Held, that the plaintiff was en- 
titled to recover in the action. Per Kelly, C.B., Martin and Chan- 
nell, BB., that the umpire's evidence was admissible, but that so far 
as it was relevant it confirmed the award. Per Bramwell, B., that the 
umpire's evidence was not admissible. Semhle, per Kelly, C.B., that 
the words in the lease conferred an ownership in the soil of the cause- 
way on the plaintiff. Senible, per Martin, B., that the words conferred 
on him an easement only. Per Kelly, G.B., Martin and Ghannell, BB., 
that the plaintiff's interest, whether proprietary or otherwise, was 
BufiBcient, and was sufficiently described in his notice of claim to 
entitle him to the compensation awarded to him by the umpire in 
respect of the matters stated by the umpire to have been included in 
the award. He Stockport Railway Ccmpany (33 L. J. (Q.Bb) 251), 
commented upon. 

The Duke of Buccleuch v. The Metbofolitan Board of 
Works 306 

ATTOIINEY— roxa^MW— 6 & 7 Vict. c. 73, «. 37.] The « special cir- 
cumstances " required by 6 & 7 Vict c. 73, s. 37, to entitle a client to 
have his attorney's bill referred to taxation, after the expiration 
of twelve months from its delivery^ may be matters appearing on the 
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face of Ibe bill, such as laigc and ttDUSoal chai^ges roquiriQg explana- 
tion. 

Be Robixsok .. .. .. •• .. .. .. 4 

AWAHD, admissibility of umpire's eyidenoe respecting .. •• 

See Arbitration. 306 

BAILMENT of shares as security for repayment of a loan, sale by bailee 299 

See Pledge. 

BANKER — Customer — Disdosiiig Ciuiomer's Account — Justifiaile occa- 
sion.'] In an action by a customer against his banker for disclosing 
the state of the customer's account without justifiable cause, the ques- 
tion was left to the jury whether under the circumstances it was rea- 
sonable and proper to make such disclosure : — HM that, assuming 
the existence of a legal duty on a banker not to disclose his customer's 
account, except upon a reasonable and proper occasion, the question 
of whether the disclosure was made on such an occasion was rightly 
left to the jury. Qumre^ whether by virtue of the relation of banker 
and customer, any legal duty is imposed on the banker not to disclose 
his customer's account, except upon a reasonable and proper occasion, 
so as to give a cause of action without special dama^ ; or whether the 
banker's duty is not merely a duty not to act to the prejudice of his 
customer, requiring special damage to make a breach of the duty 
actionable. Foster v. Bank of London (3 F. & F. 214), considered. 

Hardt V, Yeaset and Others 107 

BANKRUPTCY— J7i«6and and Wi/e—Sqparation Deed— Covenant to 
pay Annuity during separation — Contingency — 12 & 13 Vict, c, 106, 
8, 175—24 & 25 Vici, c, 134, s, 154.] By a deed of separation a 
husband covenanted to pay an annuity to his wife by quarterly instal- 
ments, the annuity to cease in the event of future cohabitation by 
mutual consent : — Held, that this was not an ** annuity " proveable 
under 12 & 13 Vict. c. 106, s. 175, nor a liability to pay money under 
24 & 25 Vict. c. 134, s. 154. 

MuDGE V. Rowan .. .. .. .. .. .. .. 85 

2. , bill of sale given in pursuance of former agreement not 

a fraudulent preference .. .. .. .. .. •• •• 104 

See Fraudulent Preference. 1. 

3, ■ : See Bankruptcy Act, 1861. 

BANKRUPTCY ACT, 1861 (24 & 25 Vict. o. 134), s. IdS-Sheriff-^ 
Arrest — Protection — Certificate of Begistration,'} A certificate of the 
registration of a deed under the Bankruptcy Act, 1861, does not, by 
virtue of s. 198, protect the debtor from arrest for debts not bound by 
the deed, nor the sherifif in releasing him, at least without due inquiry. 
To an action for an escape, the defendant pleaded that the debtor pro- 
^ duced a certificate of the registration of a deed, within s. 198 of the 
Bankruptcy Act, 1861. Replication, that the judgment was subse- 
quent to the registration, of which fact the defendant had notice, and 
which was stat^ on the writ of ca. sa. ; that it was obtained on a debt 
which became due subsequently to the registration; and that the 
plaintiffs were not creditors under the deed in respect of the debt, as 
the defendant might with due care have known : — Held, on demurrcr, 
a good replication. 

Williams AND Another V. Rose.. 5 

2. , t. 192— rrwfoei 

of Deed — Relation (f TUU-^Fraudtdent Preference-^Act of Bank- 
ruptey,"] Where a deed under s. 192 of the Bankruptcy Act, 1861, 
conveys all the estate and effects of the debtor to trustees, to be held 
and admioisteivd by them for the benefit of the creditors, as if the 

2 F 2 



356 KDEX. 



FAGS 



debtor had heen adjudicated Innknipt, the title of the trustees has hj 
virtue of s. 197 reJatfon hack ; and tiiej can bring trorer for goods 
frandnlently transferred by the debtor before the execntion of the 
deed^ without doing any act to hyM the tiansactioD. 

EXLET ASD ASOTHES V. I56LIS ASD AKOTHEB •• .. 247 

3. BAKKBUPTCY ACT, 1849, s. 67 104 

See Fbauduuest Pbbfekexce. 1. 

BEJnSG—Oaming-'Conaruction'-" O^cc "—" P/oce •—16 <fe 17 Vicf. 
€, 119.] On land adjoining a raoe-coorse, and just outside an in- 
closure reserred for ticketr>holder8, was a long strip of ground of sir 
feet wide, bounded on one side by an inm railing which surrounded 
the inclosure, on the other side by a permanent wooden paling, &cing 
the open ground. Within this strip were placed temporary wooden 
structures, in which during the races the business of betting was 
carried on. They had desks fronting both ways, and at each desk 
was a clerk with a book, and a person standii^ in front of each desk 
conducted the business on behalf of the peison who rented the strip 
of land, and the bets were recorded by the clerk. At one of these 
structures the appellant conducted this business. On appeal from a 
conviction under 16 & 17 Vict. c. 119, s. 3 : — Bddf that this structure 
was an ** office" and a ** place** within the meaning of the statute, and 
that the appellant was rinhtly convicted. 

Shaw, Appellant ; MoBLET, Respondent .. .. .. 137 

BILL OF EXCHANGK— ^es^nWive indorsement^ Indorsement of a 
bill of exchange, " Pay J, S., or order, value in account with H. C. D." 
In an action by a subsequent indorsee, against the indorser : — Eeld^ 
that the indorsement was not restrictive. Stuart v. Murrow (8 Moo. 
P. C. 267), followed. 

Buckley V. Jackson .. .. .. 135 

-, payment by approved •. .. .. .. r>l 



See Sale of Goods. 

BILL OF LADING, effect of, •* free of freight " 233 

' See Ship and Shipping. 1. 

CAPITAL, power to reduce, lost by registration under Companies Act, 

1862 35 

See CoxPAVT. 1. 

CARRIERS — Bailtoay Companu — Negligence — Duration of Transit — 
Completion qf Contract of Conveyance — Delivery.'] The plaintiff de- 
livered to the defendants, as common carriers, some cattle to be carried 
by them to their London station. The cattle arrived on a Sunday 
morning between 11 and 12 o'clock, but owing to certain police regu- 
lations the plaintiff was unable to ta^e them away before 12 o'clock at 
night. Meanwhile, they were placed by the defendants' servants, 
with the sanction and assistance of a man employed by the plaintiff 
to receive them, in pens at the station. Early on the Monday morn- 
ing when the plaintiff's servant went to take them away, he found 
that two steers had been killed. He wished to take away the remaining 
cattle, but was refused permission unless he signed a receipt ticket for 
the whole number, which he declined to do. Later in the day the 
plaintiff came and removed them, but before he could reach the 
market at Islington for which they were intended, it was over, and 

!^e could not sell them until the Thursday following. In an action 
or the value of the two steers which were killed, and for the damage 
done to the remaining beasts by delay: — Held (per Bramwell and 
Channcll, BB., Martin, B., dissenticnte), that the defendants' liability 
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as carriers had ceased when the alleged loss and damage occurred. 
Per Martin, B., that the defendants still had possession of the cattle 
as carriers, and were liable as such, when the two steers were killed ; 
and that there had been a wrongful refusal on their part to deliver to 
the plaintifTs servant on the Monday morning, for the consequences 
of which they were also responsible. 

Shefhebd v. The Bbistol and Exetbb Railway Company .. L80 

2. OARBIEES—Negligence^Fleadtng—Contraci, construction <f.'] The 
defendants, carriers in India, received the plaintiffs goods under a 
contract, by which the baggage of certain troops (including the plain- 
tiff's goods) was to remain in charge of a guard provided by the troops, 
" the company accepting no responsibility :" — Heldt that the stipula- 
tion did not exempt the defendants from liability for a loss arising 
wholly from their own negligence. The plaintiff and his goods were 
carried by the defendants under a contract with the Indian Govern- 
ment, and whilst being so carried his goods wer^ destroyed by the de- 
fendant's negligence : — Hdd^ that^ although the plaintiff could not sue 
the defendants for non-performance of their duty as carriers, he was 
entitled to sue for an injury done to his property through their negli- 
gence, whilst the goods were in their custody. 

Mabtin V, The Great Indian Pbninsulab Railway Company. 9 

CASES :— 

Cull wick V. Swindell (Law Rep. 3 Eq. 249), followed 257 

See Mortgage. 1. 

Donald v. Suckling (Law Rep. 1 Q.B. 585), approved .. .. 299 

^e Pledge. 

Foster v. Bank of London (3 F. & F. 214), considered .. .. 107 

See Bankeb. 

Foy V, London, Brighton, and South Coast Railway (18 C. B. (N.S.) 
225), distinguished .. .. .. .. .. .. .. 150 

See Railway Company. 2. 

Smith V. Reynolds (1 H. & K 221 ; 25 L. J. (Ex.) 337), followed .. 185 
See Marine Insurance. 

Stuart V. Murrow (8 Moo. P. C. 267), followed 136 

See Bill of Exchange. 1. 

Thomson v. Waterlow (Law Rep. 6 Eq. 36) followed .. .. .. 161 

See Construction. 2. 

CERTIFICATE OF REGISTRATION of deed under Bankruptcy Act, 

1861, effect of, as a protection from arrest .. .. .. .. 5 

See Bankruptcy Act, 1861. 1. 

CERTIFICATE OF TAXING MASTER under s. 5 of 28 & 29 Vict. 

C *t i •. •• •• .• •• •• .. •• •• jLOO 

See Costs. 1. 

COLLISION, liability of shipowner for, while ship under compulsory 

pilotage 330 

See Ship and Shipping. 2. 

COMPANIES ACT, 1862, s. 35, power of court under 180 

See Reotifioation of Registeb. 

2. — ^— — , existing companies registering under .. .. 35 

See Company. 1. 

COMPANY — Existing Company registering under the Companies Act, 
1862 — Power to Reduce Uapital — Effect of Registration — Loss of 
Power of Reduction— Companies Act, 1862 (25 <fc 26 Vict, c, 89), 
a. 196.] A company who have, under their original deed of settle- 
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ment, a power to reduce their capital, lose fliat power by being r^ia- 
tered as a ^Compaiiy, Limited" under the Companies Act^ 1862, 
part?. 

The Dboitwich Vxtest Salt Cokpxsy^ Looted, v. Cubzos •• 35 

2. COMPATSY'-^Shareholdef^^JRegiUer'-CoMintctwn—B Vid, c. 16, ss. 8, 

9, 28.] Section 8 of 8 Vict c. 16, enacts that a person shaU be deemed 
a shareholder ** who shall have subscribed, &c^ and whose name shall 
hare been entered on the roister of shareholders hereinafter men- 
tioned :" 8. 9 prescribes the mode of making and kee^nng the roister, 
and (inter alia) that it shall ** distinguish each share by its number :" 
ffdd^ that s. 8 was complied with, although the register did not shew 
the distinguishing numbers of the defendant's shares, it being proved, 
aliunde, that the shares were, in fact, nimibered. SembUy the pro- 
visions in s. 9, as to the mode of keeping the register, are directory 
only, except with reference to the use of the register as prima facie 
evidence under s. 28. The plaintifb' special act provided (s. 5), 
** that the company should not issue any shares created under the 
authority of this act, nor should any share vest in the person accepting 
the same, until one fifth of the amount of the share was paid up." 
Heldy that the word isstte referred to the issuing of certificates of 
shares, and the word vest to the vesting of shares so as to be property 
and capable of transfer ; but that the section did not make the pay- 
ment of one fifth a condition precedent to the liability as a shareholder 
of the person accepting the share. 

East Gloucbbtebshibe Railway Company v. Bastholokew. 
Same v. Smith. Same v, Fbice 15 

3. , Power to commence business — Whole Capital subscribed/or,'] 
A clause in the articles of association of a company registered under 
the Companies Act, 1862, provided that in case the whole of the 
shares into which the nominal capital of the company was divided 
should not be subscribed for or allotted, the registered members of 
the company for the time being should, if the directors should by 
resolution sodedarcy be and continue associated for the objects thereof ; 
and the regulations for the management of the company should be in 
force and binding on such members in like manner as if the whole 
of the shares into which the nominal capital was divided had been 
subscribed for and allotted, and the business of the company might 
be commenced from that time : — ffeldj that, imtil the whole of the 
capital was subscribed for or albtted, or the directors had passed a 
formal resolution for continuing the company, the directors had no 
power to make a call, and a call so made could not be recovered 
against a shareholder. 

KoBTH Stafford Steel, Iron, and Coal Company (Bueslem), 

Limited V. Ward (Ex. Ch.) 172 

4. , rectification of register of .. •. .. •• 180 

See Hectification of Begister. 

5, — : See Railway Company. 

COMPENSATION to landowners under Nuisances Removal Act, 1855. 121 

See Nuisances Removal Act, 1855. 1. 

COMPULSORY PILOTAGE, construction of Merchant Shipping Act, 

1854, and 6 Geo. 4, c. 125, as to 330 

See Ship and Shipmnq. 2. 

CONSTRUCTION— iJw^i—JE'jtoKpe?.! In 1801, by a deed since lost, 
after reciting the conveyance to the defendants by Lord Vernon, by a 
deed poll of even date, of the site of a canal and other premises, in con- 
sideration of an annual rent of 105/., to be paid to him " or the person 
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or persons to whom t^e freehold or inheritance of the premises 
thereby released should for the time being belong, in case the said 
instrument or deed poll had not been made ;'* the defendants covenanted 
-with Lord Vernon, ** and to and with the said person or persons to 
whom the freehold or inheritance of the hereditaments and premises 
hereinbefore recited to be released shaU/or the time being belong^ to 
pay the said yearly rent-charge in manner as and at the times whereon 
the same shall become due and payable ; and a power to distrain for 
non-payment of the rent-charge was given, and covenants made by 
the defendants, to and with persons described, in the same terms as 
the grantees of the rent-charge. In 1827, by a deed poll reciting the 
last deed verbatim, and the fact of its loss, and reciting the death of 
Lord Vernon, and that the " freehold and inheritance of the heredita- 
ments and premises mentioned and comprised in the said deed poll, 
or the said rent-charge or yearly aum ^ 1052.,** was then vested in 
the Earl of Jersey, and that the rent-charge had been duly paid to 
Lord Vernon during his life, and to the Earl of Jersey since his death ; 
the defendants ratified and confirmed the deed poll so executed as 
aforesaid, and declared that the same should be *'good, valid, and 
effectual, to all intents and purposes, according to the true intent and 
meaning thereof, notwithstanding the same is lost or mislaid as afore- 
said." In an action by the assignee of the rent-charge : — Bdd^ that 
the terms of the deed of 1801 were explained by the recital contained 
therein and the recitals of the deed of 1827, and that the latter deed, 
admitting under the defendants* seal that the rent-charge was then 
vested in fee in the Earl of Jersey, estopped the defendants from 
denying it, and formed good evidence o( a valid grant. 

QwTO V. The Nkath Canal Navigation Company .. .• 209 

2. CONSTRUCTION— -EiMcmcn^— Fays "i«cd,oaJMpterf,an(icfyoyed''-- 
Surrendcr^ A lessee surrendered to his lessor, the defendant, a part 
of the demised premises, '* together with all ways, &c., therewith now 
used, occupied, and enjoyed," with a proviso that the defendant should 
fence off tne premises surrendered from those still occupied by the 
lessee. The premises so surrendered consisted of a strip of ground, 
forming part of a &rmyard, with some farm buildings upon it, and 
was bonded on one side by land owned and occupied by the defendant, 
and on the other by a hard gravelled roadway, made across that portion 
of the open farmyard still occupied by the lessee, from a gateway in 
the street up to the opposite fence, lliere had always be^ unity of 
seisin and of occupation of the whole farmyard, and this roadway had 
been made and used by former occupiers of the yard, and by the pre- 
sent lessee, for the convenience of carting heavy loads to and m>m 
the yard and the farm buildings. There was no existing approach to 
the premises surrendered from the defendant's land, and a road con- 
structed for that purpose would have to pass through the defendant's 
pleasure ground : — HdA^ that no right to use this roadway as a means 
of access to the surrendered premises passed to the defendant. Per 
Kelly, C.Bp that, by a grant of hereditaments, with all " ways there- 
with now used, occupied, and enjoyed," those ways only pass which 
have at some former period been used as of right therewith. Thf/in»on 
Y.Waterlow (Law Rep. 6 Eq. 36), followed. 

Lanolet and Anotheb v. Hammond .. .. .. .. 161 

3. of s. 127 of 8 Vict. c. 18 282 

See Railway Company. 1. 

4^ of contract by carriers to carry " accepting no liability *' 9 

See Cabbiers. 2. 

5. — — — of Inclosure Act as to right of shooting 30 

See Inclosube Act 
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COKYEYAXCE of finediold in a icGTl^Bge poses trade fi Aiiaia aniifrfrd to 

the fiEebold •• •• •• .. .. .. .. •• 257 

Ht» M GBV8A6K. 1. 

COPYHOLD— iSarrviuitfr to Jmnt TetumU—AdmittoMee qf <me Svrm- . 
deree — Ditdcnmer hy oihen h^ort admUiamet — Tune for Diadaiming 
— Effect if prevums acU €f mcnerthip—Lonfs jFTiw.] A disduiner 
hy two oat of thzee joint tenants, sarrenderees of certain oopyhotd 
uaids belonging to a manor, ezecnted be fere the admittance of the re- 
maining joint tenant, hot irffor the exercise by all the three of Tarioas 
acts of ownenhip over the estate, is void, and the lord is entitled to a 
fine as npon the admittance of alL 

Be5CS V, GjLFa 76 

COSTS— Cm^ of Oppodng Private BUI in Farliameni^Time/or Appii- 
cation to Tax—Taxing Matte^n Certificate— 28 A 29 Tidt. c 27, 
8$.ZSi 5J] By s. 1 of 28 &29 Yict a 27, the petitioners against a 
private bUl in Parliament are in certain cases entitled to reooyer costs 
against the promoters by the report of the committee. The third 
section enacts that '*on application made to the taxing officer of the 
house by such petitioners, not later than six calendar months after 
the report of snch committee, and not nntil one month after a bill of 
such costs shall have been delivered to the party chargeable there- 
with,*' the taxing officer shall examine and tax snch costs: — Hetd^ 
that the one month to elapse after delivery of the bill of costs is a 
month previous to the application to tax, and that therefore an 
am)lication made not later than six months from the re^orty but 
before one month from the delivery of a bill of costs, was mformal, 
although more than one month elapsed between the delivery of the 
bill and actual taxation. By s. 3, the taxing master's certificate is^ 
made conclusive evidence of the amount due and of the title of the* 
party therein named to recover the same ; and by s. 5, *' the validity 
of such certificate shall not be questioned in any court :" — Eddy that 
these provisions apply only to certificates granted in accordance with 
the terms of the statute, and that the validity of a certificate based on 
an informal taxation might be questioned* 

Williams and Others v. The Swansea Canal Navigation 

COMFANT AND OtHEBS 168 
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2. COSTS— Counfy C&urts Ad, 1867 (30<fc 31 Vid. c. 142)— Pou^ to make 

Order for Costs under Bepecded Act — Effect of repeal — Verdict he/ore 
repeaiC\ The plaintiff, in December, 1867, obtained a verdict for 5?. 
in an action of contract commenced before the 20th of Aii^t, 1867, 
on which day the County Courts Act, 1867, which repealed the 15 
& 16 Vict. c. 54, s. 4, was passed, and which came into operation on 

the 1st of January, 1868. After the 1st of January 1868, he applied 
to a judge under the 15 & 16 Vict. c. 54, s. 4, for an order for costs, 
on the ground that the superior and county courts had concurrent 
jurisdiction : — Hdd, that the action having been commenced before 
the County Courts Act, 1867, passed, and the verdict having been 
found before it came into operation, the plaintiff was entitled to his 
costs as a matter of right, and that, notwithstanding the repeal of the 
15 & 16 Vict c. 54, s, 4, there was power to make the order. 

Restall v. The Lonix)n and South Westbbn Railway Com- 

jPAN z .. •• •• *• •■ •• •• »« 14X 

3. , Cmnty Court Act, 1867 (30 & 31 Viet, c. 142), 8. 33.] An 

action of contract was refen^d, and an award was made in favour of 
the plaintiff in July, 1867, for a sum less than 20Z., the jurisdiction 
not being concurrent The learned judge who tried the case, declined 
to certify that it was a case proper to be tried in a superior court 
Judgment had never been signea. The plaintiff contended that the 
Statute of Gloucester was in operation, and that it entitled him to costs. 
The Court held that the right to costs was fixed at the date of the 
award, and the plaintiff was therefore not entitled to costs, as 13 & 14 
Vict. c. 61, s. 11, and 15 & 16 Vict. c. 54, s. 4, now repealed by 30 
& 31 Vict c. 142, 8. 33, were then in force and deprived the plaintiff 
of his costs to which otherwise he would have been entitled under the 
Statute of Gloucester. 

OlDBEEYE v. PUCKBIDOB •• .» .. .. .. .• 145 u. 

4. — of distress for tithe rent-charge .. .. .. .. .. 56 

See Tithe Rbnt-chaeoe. 

5. of an action of trespass defended by a tenant may be recovered 

from landlord in an action for breach of covenant for quiet enjoyment . . 44 
See Landlord and Tenant. 2. 

6. of wife in suit for restitution may be necessaries .. .. 63 

See Husband and Wife. 1. 

COUNTY COTTRT^-Jurisdictiori'^Title^Landlord and Tenant.] The 
50th section of 19 & 20 Vict. c. 108, giving to landlords a summary 
remedy in the county court, does not apply where a question of title 
is involved ; and if the alleged tenant makes a bon& fide claim of 
ownership, the jurisdiction of the county court judge is ousted. 

Peabson and Anotheb V, Glazebbook .. 27 

2. ■ , Appeal — Abandonment of portion of Claim — 13 <fc 14 

Vict, c, 61, 8. 14.] In a county court plaint the particulars showed a 
claim for the balance of a sum of 54Z., reduced by various deductions 
to. 19/. 12«. ; but, by a miscalculation apparent on the face of the par- 
ticulars, one of the items of deduction was stated at 111, 7s., instead of 
101. 18. At the request of the defendant, who wished to appeal, but 
against the will of the plaintiff, the judge amended the particulars by 
inserting the real balance, viz., 202. 12a., but permitted the plaintiff to 
abandon the excess, and a verdict was found for 192. 128, : — Held, that 
the plaintiff could not abandon the excess so as to deprive the defen- 
dant of his right of appeal. 

NOBTH V. HOLBOTD .... .. ,.■, .. .. 69 
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COUNTY COURT ACT, 1867, effect of, upon costs .. .. 141, Hon. 
See CosTS.\2, 3. 

COUNTY COURT JUDGE, not liable for slander uttered while acting as 

judge •• •• •• •• •• •• •• •• •• iSlbO 

See Slaitdeb. 

COVENANT for quiet eDjoyment, measure of damages in action on '.. 44 
See Landlord and Tenant. 2. 

CREDITORS' DEED under Bankraptcy Act^ 1861, relation back of title 

of trustees.. •• .. .. .. •• .. .. •• 247 

See Bankbuftgt Act, 1861. 2. 

, certificate of registration of, how far a protection 

from arrest .. .. .. .. .. •• •• •• 5 

See Bankbuptcy Act, 1861. 1. 

CRIMINATINa QUESTION, practice as to administering interrogatories 

containing •• •• .. .. •. 279 

See Intebroqatobixs. 

CROPS, GROWINGr, value of, must be estimated in calculating whether 
there is a *' sufficient distress ** on premises for tithe rent-charge under 

6&7Wm. 4,0.71,8.82 66 

See Tithe Rent-chabge. 

DAMAGES, effect of plea of apology and payment into court in an action 

for libel, as an admission of amount of •• •• .. •• •• 1 

See Defamation. 1. 

2. — — : See Measure of Damages. 

DEED, stamps upon, transferring a mortgage to new trustees .. .. 263 

See Stamps. 1. 

2. , construction of .. ,. «. .. •. •• .. 209 

See Construction. 1. 

DEED OF SEPARATION, covenant in, to pay an annuity during separa- 
tion is not an ''annuity " proveable in bankruptcy .. .. •• 85 
See Bankruptcy. 1. 

DEFAMATION — Flea of apology and payment into court — Admissum — 
Damages^ astessment of, the plea not being proved — 6 <£; 7 Vict, c. 96, 
8, 2.] To an action for a libel in a newspaper the defendant pleaded 
a plea, under the 6 & 7 Vict. c. 96, s. 2, alleging that he inserted a 
full apology, &c. ; and he paid 61. into court. The jury, having found 
the apology not sufficient and the plea therefore not proved, were 
directed by the judge to assess the diunages irrespective of the 5^. paid 
into court, and without considering that payment in any way as an 
admission of liability : — Held, a proper direction. 

Jones v, Mackie •• .. .. •• .. •• .. 1 

2, , County Court Judge not liable for slander uttered while 

sitting as judge .. .. .. .. •• •• .. .. 220 

See Slanuer. 

DELIVERY of goods by railway company, whether necessary to terminate 

their liability as carriers.. .. •• .. •. .. •• 189 
See Carriers. 1. 

DEPOSIT of shares as security for a loan, right of bailee to sell .. •• 299 
See Pledge. 

DISCLAIMER of two out of three surrenderees as joint tenants •• •• 76 
See CoPTHOLD. 

DI^^RESS, costs of keeping possession of growing crops imder, for titho 

rent-charge 56 

See Titjie Rent-charge. 
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2. " DISTRESS, SUFFICIENT," on premises, what is, under 6 & 7 Wm. 

4, c. 71, 8.82 56 

See Ttthb Rent-guarob. 

EASEMENT, riglit tp compensation for an injurious afifection of •• .. 306 
See Abbitbation. 

2. , grant of, by implication in a surrender .. .. .. 161 

See Construction. 2. 

EQUITABLE RIGHTS recognized in an interpleader in an action .. 269 

See Ship and Shipping. 3. 

ESTOPPEL by deed 209 

See CoNSTBUcnoN. 1. 

EVIDENCE, administering interrogatories containing criminating ques- 
tions .• ., 279 

See Intebrogatobies. 

2. of negligence by railway company over whoso line other 

railway companies have running powers .. .. .. .. 146 

See Railway Company. 3. 

3. , admissibility of, of umpire respecting his award ,. •• 306 

See Abbitbation. 

4. ■ that goods are necessaries for an infant, what sufficient .. UO 

See Infant. 

EXECUTION, privilege of royal residences from, of process •• .. 288 

See RoTAL Rebidbnce. 

"EXPLOSION," meaning of, in a policy of fire insurance .. .. .. 71 

See FiBE Inbubancb. 

FALSE IMPRISONMENT— i?e(wonaW« and Probable Catue— Hearsay 
Evidenced] Where a person having received information which 
causes him to suspect another of a felony, which has in fact been 
committed, gives him into custody without availing himself of a ready 
and obvious mode of ascertaining the truth, the absence of inquiry is 
an element in determining the question of the existence of reasonable 
and probable cause. The defendant, upon whose premises a felony 
had been committed, acting on the faith of information given to him 
by his own coachman, the most material part of which was derived 
from one Robinson, a neighbour's coachman, gave the plaintiff into 
custody on the charge, without making any personal inquiry of 
Robinson. The plaintiff having brought an action of false imprison- 
ment, the judge who tried the cause directed the jury that on that 
state of circumstances, there was no reasonable and probable cause, 
and a verdict was given for the plaintiff. The Court of Exchequer 
Chamber (affirming the decision of the Court of Exchequer), refused 
to disturb the verdict on the ground of misdirection. 

Pebbyman v. Listeb (Ex. Ch.) 197 

FELONY, what is sufficient reasonable and probable cause to suspect that 

a person has committed .. •• .. .. .. .. .. 197 

See False Impbibonment. 

FI. FA., privilege of royal palaces from execution of writ of .. .. 288 
See RoTAL Residence. 

FINE on admittance to copyhold of one of three joint tenants, surrenderees, 

two having disclaimed •• •• .. .. .. .. •• "^6 

See CoPTHOLD. 

FIRE INSURANCE— Cows/rtwrftbn of Policy^-'' Gnu "— •« Exphsion.'*} 
A policy of fire insurance contained the following exception : '* Neither 
will the company be responsible for loss or damage by explosion, except 
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for such loss or damftge as shall arise from explosion hy ga^r In the 
premises of the plaintiff (the insured), i^'ho carried on the business of 
extracting oil from shoddy, an inflammable and explosive vapour 
evolved in the course of the process escaped and caught fire, setting 
fire to other things ; it afterwards exploded and caused a further fire, 
besides doing damage by the explosion : — Held, first, that the word 
gas in the policy meant ordinary illuminating coal gas. Secondly, 
that the exemption of liability for loss by explosion was not limited 
to cases where the fire was originated by the explosion, but included 
cases where the explosion occurred in the coui'se of a fire ; and that it 
exempted the defendants in respect both of the damage from the ex- 
plosion itself, and of the damage done by the further fire caused by 
the explosion. 

Staslbt v. The Westebn Inbubance Company ., .. 71 

• 

FIXTURES, TRADE, annexed to the freehold for more convenient use of 
them and not to improve the inheritance, pass under a mortgage of 
the freehold .. •• .. .. .. .. .. .• 257 

See MOBTGAGE. 1. 

FRAUDULENT PREFERENCE— J5t71f of Sale— Agreement, to give Bill 
^Act of Banhruptcy— Bankruptcy Act, 1849 (12 <i 13 Vict, c. 106), 
8, 67.] A trader, being indebted to the defendant, gave his acceptance 
to him for the amount of the debt. Three days before the acceptance 
was due he agreed to give the defendant a bill of sale on all his effects 
and stock-in-trade, in consideration of the defendant taking up the 
acceptance, and to cover any further advance which might be made to 
him by the defendant. The defendant accordingly took up the accept- 
ance, and afterwards lent an additional sum of 64/. to the trader, upon 
the understanding that it should be included in the bill of sale. A 
bill of sale was subsequently executed in pursuance of the agreement, 
whereby the whole of the trader's personal estate, of which, he was 
then or should in future become possessed, was assigned to the de- 
fendant, as security for the debt due from the trader to him. The 
trader's property was worth about 115Z. Less than twelve months 
from the date of this bill of sale, but more than twelve months from 
the agreement to give it, the trader became bankrupt. In an action 
of trover by his assignee in bankruptcy against the defendant for the 
goods included in the bill of sale, some of which had been acquired 
after the agreement: — Held (affirming the judgment of the Court 
below), that the sum of 64/. was a fair present equivalent for the 
assignment by the trader of his goods, and that the bill of sale, there- 
fore, conferred on the defendant a good title to them as against the 
plaintiff. 

Mebckr v. Peterson (Ex. Ch.) 105 

2. — ' before execution of deed under Bank- 
ruptcy Act, 1861 247 

See Bakkruptcy Act, 1861. 2. 

«« FREE OF FREIGHT," effect of bill of lading 233 

See Ship and Shipping. 1. 

FREIGHT,, effect of transfer of ship on voyage upon right to .. .. 233 

See Ship and Shipping. 1. 

2. , effect of mortgage of a ship whilst earning, upon right to .. 269 

See Ship and Shipping. 3. 

GAME, construction of Inclosure Act as to reservation of .. .. .. 30 

See Inolosubs Act. 

" GAS," meaning of word, in a policy of fire insurance ,. .. .. 71 

Sie Fire Insurance. 
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GENERAL HIGHWAY ACT, 83. 54 & 67, construction of .. .. 121 
See Nuisances Bemoyal Act, 1865. i. 

GENERAL PILOT ACT, construction of 330 

See Ship and Shippiko. 2. 

GROWING CROPS, value of, must be estimated in calculating whether 
there is a " sufBcient distress " on premises for tithe rent-charge under 

6&7Wm. 4,0.71,8.82 56 

See TiTHK Rbnt-chabge. 

GUARANTEE for rent on tenancy from year to year, effect of notice to 

quit upon*. .. .. .. ., ., .. .. .. 303 

See Landlord and Tenant. 1. 

HAMPTON COURT PALACE is not privileged from execution of 

process •• 288 

See RoTAL Residence. 

HUSBAND AND WIFE— 2>cser/«w— TFAa< are '' Necessaries'* for the 
Wife — Costs of Suit for Restitution — Expenses of Professional Advice 
— Counsels Opinion — Attomey*s Bill.'] The legal expenses incurred 
by a deserted wife, (1), preliminary and incidental to a suit for resti- 
tution of conjugal rights, (2), in obtaining counsel's opinion on the 
effect of an ante-nuptial agieement for a settlement, (3), in obtaining 
professional advice as to the proper mode (a) of dealing with trades- 
people, who were pressing her to pay them for various necessary 
articles supplied to her since she had been deserted, and also (b) of 
preventing a distress threatened on furniture belonging to her husband 
in the house she occupied, are necessaries for which she has implied 
authoritv to pledge his credit during his lifetime, and for which, after 
his death, his executors are therefore liable. 

Wilson and Othebs v. Ford and Another, Executors .. 63 

2, , covenant in a separation deed to pay an annuity 

during separation is not an " annuity " proveable in bankruptcy .. 85 
See Bankruptcy. 1. 

IMPRISONMENT, fact that a felony has been committed, when a defence 

in action for false.. .. .. .. .. .. .. .. 197 

See False Imprisonment. 

INCLOSURE ACT— Game^Iieservatian of Exclusive Bight of Shooting 
— Construction,] By a private inclosure act an allotment was directed 
of certain waste lan^s ; by s. 24 the mines, &c., under the allotments 
were not to be taken into the valuation of the allotments, they being 
reserved to the lord ; by s. 32, subject to the reservations in the act, 
the allotments were to be the freeholds of the allottees ; by s. 34 it was 
provided that the lord should have " all rents, &c., piscaries, fishing, 
hunting, hawking, and fowling, and all beasts and birds considered as 
game, &c., and all other royalties, liberties, privileges, franchises, pre- 
eminences, jurisdictions, and appurtenances,*' in as ample a manner as 
they are now or have been heretofore used, exercised, and enjoyed by 
him, or as he *^ might or could have held, used, &c., the same," in 
case the act had not been passed ; that section contained no reference 
to'mines, but s. 35 reserved them to the lord, with certain powers of 
search and working. Before the act there was no ri<];ht of free warren 
in the lord : — Beld, reversing the judgment of the Court below, that 
the act reserved to the lord an exclusive right of sporting over the 
allotments. 

Lord Leconfield v. Dixon and Others .. .. (Ex« Ch.) 30 

INDORSEMENT, restrictive, of bill of exchange 13ri 

^ee Bill of Exchange. 1. 
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INFANT — Necessaries — Province of Judge and Jury — Evidence.} Articles 
of mere luxury cannot be necessaries suitable to the condition of any 
iniant. But articles of utility, although luxurious and expensive, may 
bo ; and whether they are so or not is a question for the jury in each 
particular case, subject to the control of the Court as to their verdict 
Per Bramwell, B., articles which are primarily for mere ornament 
or amusement) cannot be necessaries, although they may possibly be 
turned to a useful purpose. The plaintifif sued the defendant, a minor, 
for the price of a pair of jewelled solitaires, worth 251., and of an 
antique silver goblet, worth 15/. 15s., which the plaintiff knew, when 
he supplied it, was intended by the defendant for a present The de- 
fendant was the son of a baronet, with no establishment of his own to 
keep up, and in the enjoyment of an allowance of 500/. a year. The 
question whether these articles were necessaries was left to the jury, 
who found that they were : — Held (per Kelly, C.B., and Channel! 
and Pigott, BB.), that the question was rightly left to the jury, but 
that the finding as to the goblet was wrong. Per Bramwell, B., that 
neither article was a necessary, and that a verdict for the defendant or 
a nonsuit ought to have been directed. At the trial evidence was 
offered on the part of the defendant, to prove that when the solitaires 
were supplied, he was already sufficiently provided with articles of a 
similar description. The judge rejected uie evidence, as it was not 
proposed to shew that the plaintiff had knowledge of the fact ITdd 
(per Kelly, C.B., and Channell and Pigott, BB., Bramwell, B., dissen- 
tiente), that the evidence was properly rejected. 

Btdeb v. Wombwell 00 

INJURIOUS AFFECTION of premises under Lands Clauses Consolida- 
tion Act, 1845 306 

See Abbitbation. 

INSURANCE : See Mabdi^ Insurance. Fibe Iksubance. 

INTERPLEADER, equitable rights of parties considered on, in an action 209 
See Ship akd Shippino. 3. 

INTERROGATORIES— CWm»«a<% Question-^Time/or taking Objection 
— Interrogating Officer of Corporation^ In an action for malicious 
arrest and false imprisonment brought against a municipal corporation, 
the plaintiff was allowed (Martin, B. doubting) to interrogate the 
town clerk whether he caused the phiintiff to be arrested, and by what 
authority he did so. SemUe, the rule as to interrogatories is to allow 
all questions to be put that are material, bonft fide, and not scandalous, 
and any objection to answer is to be taken at the stage of answering 
and under the oath of the interrogated party. 

McFadzek v. The Matob and Cobpobation of Liverpool .. 270 

JOINT TENANTS, surrender of copyhold to three and subsequent dis- 
claimer by two .. .. ,. „ ,. .. ., ., 76 
See Copyhold. 1. 

JUDGE, duty of, on trial of an action against an infant where the ques- 
tion of necessaries is raised •• .. .. •• •• .. 90 
See Infakt. 

2. , not liable for slander uttered while sitting as • 220 

/SmSlakdeb. 

JCBISDICTION of county court where title to land is in question . . 27 
See County Coubt. 1. 

JURY," duty of, on trial in an action where^the question of necessaries is 

rSlSCQ •• •• a, ,, ,, ,, «a •• •• VV 

See Infant 
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LANDLORD AND TENANT— Tenancy /^vwi Year to Year—Notice 
to Quit^-Determinatton of Tenancy — Guarantee — Principal and 
Surety^ By a notice to quit given to a tenant from year to year, his 
tenancy is determined on the expiration of the current year, and a 
waiver of the notice creates a new tenancy, taking effect on the expira- 
tion of the old one. M. hcing yearly tenant to the plaintiff on the 
terms of a written agreement, the defendant, in consideration of the 
pUintifTs continuing M. as such tenant, gave to the plaintiff a guarantee 
for '' the rent of the Leese Farm in the occupation of M." The plain- 
tiff afterwards gave M. notice to quit, hut on the payment of arrears 
of rent withdrew it, hefore the expiration of the current year. The next 
year the rent became in arrear, and the plaintiff sued the defendant on 
his guarantee : — Held^ that the old tenancy was determined by the 
notice to quit ; that the guarantee applied only to the tenancy which 
existed at the time when it was given ; and that the defendant was 
therefore not liable. 

Tayleub v. Wildin 303 

2. — , Covenant for Quiet Enjoyment — Mea- 

sure of Damages — Action against Tenant hy person claiming under 
Landlord — Costs of Defence — Defending without Landlord's express 
Authority — Authority implied from Conduct,'] The defendant de- 
mised premises for a term of years to the plaintiif, and covenanted that 
the plaintiflf should occupy the same during the term " without any 
Jnterniption whatsoever from or by the said defendant, his executors, 
&c,, or any other pei-son or persons lawfully claiming by, from, or 
under him or them." An action of trespass was afterwards brought by 
a person claiming under the defendant against the plaintiff, who gave 
notice of it to the defendant. The defendant paid no attention to the 
notice, and the plaintiff, acting on his own judgment and without ex- 
press authority, defended the action. A verdict was eventually found 
against him, and he was obliged to pay damages and costs. In an 
action against the defendant, his landlord, for breach of the covenant 
for quiet enjoyment contained in the demise : — Held, that the plaintiff 
was entitled to recover from the defendant the costs and damages he 
had paid, and also the expenses he had himself incurred in defending 
the action of trespass. 

KoLPH v. Cbouch ... • • •• 44 

3. ; : , Agreement to Repair — Agreement to 

pay Charges — Nuisances Removal Act, 1856 (18 cfc 19 Vict, c, 121), 
s, l9.] By an agreement of demise of a house and grounds, the land- 
loRi undertook to keep the premises in repair, and to pay all rates, 
taxes, and charges which might be payable in respect of the premises. 
In the groimds was a piece of ornamental water, in which during the 
tenancy an accumulation of mud caused at one spot a public nuisance, 
and at another spot a nuisance to the tenant, and elsewhere choked 
up the stream. The tenant, being summoned under the Nuisances 
Removal Act, 1855, in respect of the public nuisance, employed a con- 
tractor to clear out the whole stream to the satisfaction of the inspector 
of nuisances. Afterwards, at the hearing of the summons, an order 
was made on him to abate the public nuisance. The whole of the 
mud was cleared out under the contract, that part which constituted 
the public nuisance being removed partly before and partly after the 
date of the order : — Hdd^ first, that the landlord was not, under his 
agreement to repair, bound to cleanse the ornamental water. Secondly, 
that no charge on the premises in respect of any part of the work 
done had been created by the proceedings under the Nuisances Ilcmoval 
Act, 1855. 

BiHov. Elwes — 223 
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4. LANDLORD AND TENANT, conBtructi<m of words "used, occupied, 

and enjoy ed,** in a sorrender of a lease •• .. •• .. 161 

See CoNSTBacTiOK. 2. 

5. f jurisdictioii of county oourt wben titie 

to land is in question .. .. •• .. .. .. .. 27 

See County Codbt. L 

6. — ^— — ^ stamp on lease for more than thirty -five 

years 242 

See Staxfs. 2. 

LANDS CLAUSES CONSOLIDATION ACT, 1845, oonstraction of .. 306 
See Abbitbatiok. 

2, , 8s. 127, 128, con- 
struction of 282 

See Railway Company. 1. 

LEASE, construction of ** used, occupied, and enjoyed " in a surrender of.. 161 
See CoxBTBUcnoN. 2. 

* 2.3 for more than thirty-five years, stamp on •• • • .• 242 

See Stamps. 2. 

3. , measure of damages in action for breach of covenant for quiet 

enjoyment in •• .. .. .. .. .. •• •• 44 

See Landlobd and Tenant. 2. 

LIBEL, effect of plea of apology and payment into court, as an admission 1 

See Defamation. 1. 

LOCAL BOARD, duty of, to fence ditch by a highway .. .. .. 114 

See Negligence. 1. 

MANOR : See Copyhold. 

MARINE INSURANCE— Po?«jy on Profits— lUegcd Fdicy-^^'Wiihout 
benefit of Salvage'* — 19 Qeo. 2, c, 37, s, 1.] A policy on profits is 
within 19 Geo. 2. c. 37, s. 1, and if made " without benefit of salvage," 
although " free from average," it is avoided by the statute. Smith v. 
Beyndds (1 H. & N. 221 ; 25 L. J. (Ex.) 337), followed. 

Db Mattos V. Nobth 185 

MASTER AND SERVANT, liability of shipowner for negligent navi- 
gation of the vessel .. .. .. .. .. .. .. 330 

See Ship and Shipping. 2. 

MEASURE OF DAMAGES in action for breach of covenant for quiet 

enjoyment .. .. .. .. .. •• •• .. 44 

See Landlobd and Tenant. 2. 

MERCHANT SHIPPING ACT, 1854, construction of, as to compulsory 

pilotage 330 

Bee Ship and Shipping. 2. 

MORTGAGE— 2Vti(i(3 Fixtures— nights of M<nigagor and Mortgagee.'] 
Trade fixtures which have been annexed to the freehold for the more 
convenient using of them, and not to improve the inheritance, and 
which are capable of being removed without any appreciable damage 
to the freehold, pass under a mortgage of the freehold to the mort- 
gagee. CuUwich V. Swindell (Law Rep. 3 Eq. 249), followed, 

Climie V. Wood 257 

2. — , stamp on transfer of ., „ .. .. .. 263 

See Stamps. 1. 

8, ■ of ship, whilst earning freight, effect of, on right to freight 269 

^€c Ship and Shipping. 3. 
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MORTGAGEE : Set Mortqage. 
MORTGAGOR : See Mobtoage. 



NECESSARIES, what are, for an infant 90 

See Infakt. 

-, what are, for a wife .. .. •• .. .. 63 



See Husband and Wife. !• 

NEGLIGENCE— Pui?tc Duiy-^Local Board^Construdum—Toums Im- 
provement Clauses Act, 1847 (10 & 11 Vict c. 34), «. SZ—FMtc 
Eecdth Act, 1848 (11 & 12 Vict, c 63), m. 68, IZ^^Noticeof Actionl] 
The defendants, a local board, left onfenoed a goit adjoining a public 
footpath within their district, by reason of which the plaintiff's hus- 
band, while using the footpath, fell into the goit and was drowned : — 
Eeld, that the defendants were not liable under s. 83 of the Towns 
Improvement Clauses Act, 1847, as the goit was not a hole within the 
meanino; of that section (which refers to holes caused in the construc- 
tion and repair of houses, &c.) ; nor under s. 68 of the Public Health 
Act, 1848, since that section only gives a discretionair power to the 
local board to place and keep in repair fences, &c., and does not im- 
]X)8e upon them an absolute duty to do so. Qutare, whether, supposing 
any such duty to have been imposed on the defendants by s. 68 of the 
Public Health Act, 1848, they would have been liable to an action for 
neglecting it. Eddy also, that under s. 139 of the Public Health Act, 
1848, the defendants were entitled to notice of action; the alleged 
cause of action being the continued non-performance of a duty impeded 
upon them by the Act, and therefore a thing *' done or intended to be 
done'* under the provisions of the Act, within the meaning of that 
section. 

Wilson v. The Ma yob and Cobpobation op Halifax .. 114 

2. , liability of carriers for, when the contract is to carry 

** accepting no liability* •• •• .. •• .. .. .. 9 

See Cabbiebs. 2. 

3. ^ evidence of, by railway company over whose line other 

railway companies have running powers .. .. •• .. 146 

See Railway Company. 8. 

4. by railway company in allowing train to overshoot plat- 
form 150 

See Railway Company. 2. 

6. , construction of Merchant Shipping Act, 1854, and 6 

Geo. 4, c. 125, as to compulsory pilotage •• 330 

See Ship and Shipping. 2. 

6. ' " , liability of railway company for injury to goods after 

transit completed .. .. .. •• .. •• •• 189 

See Cabbdsbs. 1. 

NOTICE OP ACTION under s. 139 of the Public Health Act, 1848 .. 114 

/SNesNBQLIGKNCE. 1, 

NOTICE OP DISHONOUR to purchaser of goods who has paid by an 

approved bill .. •• .. .. .. •• .. 51 

See Sals of Goods. 

\OTICE TO QUIT, effect of giving, upon a tenancy from year to year .. 303 
See Landlobd and Tenant. 1. 

NUISANCE : See Nuibanoes Removal Act, 1855. L 

NUISANCES REMOVAL AC1\ 1855 (18 & 19 Vict. c. 121), m. 21 and 

22 — Sewer — Construction — Loocd Act and Oeneral Act—'CompensO' 

tim^Oeneral Eighway Act (B & 6 Wm. 4, e. 50,) m, 54 and 67.] 

Vol. III. 2 G 3 
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Section 22 of the Nuisances Remoral Act, 1855, does not empower 
the local authority to make a new sewer through private enclosed 
land, where no sewer existed previously, unless it is absolutely neces- 
sary for the purpose of removing an existing nuisance. Semble (per 
Kelly, C.B. and Channell, B.), that the compensation provided by 
s. 67 of 5 d^ 6 Wm. 4, c^ 50, and by s. 22 of the Nuisances Removal 
Act, 1855, referring to that section, is compensation only for the 
damage caused to Und in executing the worss there described, but 
not for the permanent injury to or occupation of the land. (Per 
Martin, B.) : That it is compensation for all injury. By the Bury 
Local Act, Improvement commissioners were (s. 102) empowered to 
make whatever sewers, &c., they should think necessary, and (if it 
should be found necessary) to carry the same through enclosed Unds, 
" making full compensation to the owners or occupiers thereof;" twenty- 
eight days* notice was to be given (s. 110), and objections were to be 
heard by the commissioners before commencing the work; and 
(s. Ill) an appeal to the quarter sessions i^ainst the undertaking 
of any such works by the commissioners was given to any person 
aggrieved i—Sdd^ that these provisions of the local act were not re- 

gialed or superseded by the provisions as to sewers in the Nuisances 
emoval Act, 1855, although the commissioners were (by s. 3) Uie 
local authority under that act. The defendants were improvement 
commissiooeiB for Bury. A watercourse which received the sewage 
of several drains became a nuisance, and was incapable of being 
rendered innocuous without constructing a new sewer ; the defendants 
constructed a sewer, carrying it for a short distance by the side of the 
. ; * watercourse, and thence across the plaintiff's enclosed land, where no 
sewer before existed, to join a lower system of dnunage. This was 
the most convenient and inexpensive course to adopt, but it did not 
appear that the nuisance could not have been otherwise remedied. 
The preliminaries required by the local act were not complied with, 
and the defendants justified under s. 22 of the Nuisances Removal 
Act, 1Q55 i-^Edd (per Kelly, C.B., and Channell, B.), that the 
defendants had no power to mate the new sewer through the plaintiffs 
land. (Per Martin, B.) : that s. 22 of the Nuisances Removal Act, 
1855, gave the defendants power to make the sewer^ and that this 
power was not restrained by the previous local act. 

Eabl of Dbbbt V, BuBT Impboyement Gommissiokbbs .. 121 

2. NUISANCES REMOVAL ACT, 1855, when charge created upon pre- 

niises under .. .. .. .. .. .. .. .. 225 

See Landlobd and Tenant. 3. 

** OFFICE," meaning of word m s. 3 of 16 & 17 Vict. c. 119 .. .. 137 
See Bbtting. 

ORDER FOR COSTS, power to make, after repeal of statute giving the 

jurisdiction to make •. •• 141 

SeeCoffTS. 2. 

OWNERSHIP, presumption as to, of or control over trains on a line over 

which foreign oomiMLnies have running powers.. •• •• •• 140 

See Railway Company. 3. 

PALACE, ROTAL, privilege of, from execution of process .. .. 288 
See Royal Rebidencb. 

PARLIAMENT, costs of opposing private bill in 158 

See Costs. 1. 

PAYMENT by " approved" bill 51 

See Sale of Qoods. 
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PAYMENT INTO COURT, with plea of apology, effect of as an admission 

in an action of libel g... •• •• •• •• .. ,. 1 

See Defamation. 1. 

« PLACE," meaning of word in s. 3 of 16 & 17 Vict. c. 119 .. .. 137 
See Bettiko, 

PLEADING in action against carriers for negligence .. .. .. 9 

See Carbiebs. 2. 

2. , effect of plea of apology and payment into Court in an action 

of libel, as an admission .. •• .. •• •• . .. 1 

See Defamatiok. 1. 

PLEDGE — Sale hy Pledgee — Trover — Bailment.'] A bolder of scrip 
certificates for shares borrowed of the defendant a sum of money 
on his own promissory note, payable on demand, anid on the security 
of the shares, and deposited with the defendant the scrip certificates. 
He afterwards became bankrupt, and the defendant, without demand 
and without notice, sold ten of the fifteen shares to repay himself his 
debt. The creditors' assignee, without making any tender of the 
amount of the debt, brought an action of trover against the defendant 
to recover the value of the shares : — Held, affirming the decision of 
the Court of Exchequer, that, even assuming the sale to be wrongful, 
the immediate right to the possession of the shares was not by the 
sale re- vested in the plaintiff, and that he could not therefore maintain 
trover, either for the whole value of the shares or for nominal damages. 
Donald v. Suckling (Law Bep. 1 Q. B. 585), approved. 

Halliday i;. HoLGATE .. .. .. .. (Ex. Ch.) 299 

POLICY OF FIRE INSURANCE, construction of "loss or damage by 

explosion except such loss or damage as shall arise from explosion by gas." 71 
See Fibs Iksubance. 

POLICY OF MARINE INSURANCE : See Mabikb Insueakce. 

POLICY ON PROFITS is within 19 Geo. 2, c. 37, s. 1, and if made 
•* without benefit of salvage," although " free from average," it is 
avoided by the statute .. .. •• .. .. .. .. 185 

See Mabcke Iksubance. 

POSSESSION, costs of keeping, of growing crops seized by a distress for 

tithe rent-charge .. .. •. •• .. .• •• .. 56 

See Tithe Rent-chabge. 

POWER TO REDUCE CAPITAL lost by registration under Companies 

Act, 1862 35 

See Company. 1. 

PRACTICE as to administering interrogatories containing criminating 

G uesiioiiB .. •• •• •. .* .. •• «• .• ^ tv 

See Iktebbogatobies. 

2. , province of judge and iury on trial of an action against an 

infant for goods supplied where tne question of necessaries arises .. 90 

See Infakt. 

3. , on an interpleader in an action, the Court will sometimes 
consider the equitable rights of the parties ., .. .. •• 269 

See Ship akd Shipping. 3. 

PRESUMPTION as to ownership of, or control over, trains on a line 

over which foreign companies have running powers .. .. .. 146 

See Railway Company. 3. 

PRINCIPAL AND SURETY, effect of notice to determine a tenancy from 

year to year upon a guarantee for payment of rent .. .. .. 303 

See Lakdlobd and Tenant. 1. 

PRIVILEGE of royal residence from execution of process ,. .. .. 288 
See Royal Residence. 



372 INDEX. 

TAGS 

PROBABLE CAUSE to suspect that a person has committed a felony, 

nTXiav IB •• «« •• •• •• •• •■ •• •■ ^ %} I 

See False Imfbisonusnt. 

FBOOESS, privil^e of royal residences from execution of .. •• 288 

See RoTAL Rbbidemce. 

PROFITS, policy upon, is within 19 Geo. 2, c. 37, s. 1, and if made 
''without benefit of salvage," although "free from average," it is 
avoided by the statute .. .. .. .. .. .. •• 185 

See Mabine Insubasce. 

PROTECTION afiforded by a certificate of registration of deed under 

Bankniptcy Act^ 1861 5 

See Bakkbuptct Act, 1861. 1. 

PUBLIC HEALTH ACT, 1848, ss. 68, 139, construction of .. .. 114 

See Neglioence. 1. 

QUIET ENJOYMENT, measure of damages in action on covenant for .. 44 
See Lakdlobd and Tenant. 2. 

RAILWAY COMPANY— Superfluous Lands-- Abandoned Lands— Cmi- 
struction — Lands Clauses Consolidation Aet^ 1845 (8 Vict, c, 18), ss, 
127, 128.] The 127th section of the Lands Clauses Consolidation 
Act, 1845 (8 Vict. c. 18), refers only to superfluous lands, and not to 
the case of the railway being abandoned or given up. 

Smith V.Smith 282 

2. , Negligence — Train overshooting plat/ortn.'] An 

excursion train, in which the plaintiffs (husband and wife) were pas- 
sengers to Rhyl, arrived at Rhyl station, and, the train being a long 
one, the carriage in which they were overshot the platform. It was 
then daylight. The passengers were not warned to keep their seats, 
nor was any offer made to b^k the train to the platform, nor was it, 
in fact, ever so backed, nor did it move until it started for Bangor. 
After waiting a short time, the husband, following the example of 
other passengers, alighted, without any request to the company^s ser- 
vants to back the train, or any communication with them. The wife, , 
standing on the iron step of the carriage, took both his hands and 
jumped down, and in so ooing strained her knee. There was a foot- 
boani between the iron step and the ground, which she did not use, 
but there was no evidence of any carelessness or awkwardness in the 
manner of descent, except such as might be inferred from the above 
facts. In an action brought for this injury: — Held (per Martin, 
Bramwell, and Pigott, BB. ; Kelly, C.B., dissentiente), that there was 
no evidence ibr the jury of negligence in the defendants ; and that the 
accident was entirely the result of the plaintiflfe' own acts. Foy v. 
London, Brighton and South Coast Railway Company (18 C. B. (N.S.) 
225), distinguished. Per Kelly, C.B., the stopping of the train at the 
station without any notice to the passengers not to get out was an 
invitation to them to do so ; the descent at that place was dangerous, 
but not so clearly dangerous that the plaintiffs might not properly 
encounter the risk; and the company having wrongfully put the 
passengers to the necessity of choosmg between two alternatives, the 
inconvenience of being carried on, and the danger of getting out, they 
wero liable for the consequences of the choice, provided it was not 
exercised wantonly or unreasonably. 

SiNER AND Wife v. The Great Western Railway Compakt .. 150 

t'J. , Negligence — Evidence — Presumption — liaiU 

way over which several companies possess " running powers,^ A train 
of the defendants whilst stationary on their railway, was run into b}- 
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another traiii. The train in fault was the moving and not the sta- 
tionary train. Several railway companies had *' running powers " over 
the part of the defendants* line on which the collision occurred, and 
no evidence was given as to whether the moving train belonged to or 
was under the control of the defendants : — Heliy that in the absence 
of evidence to the contrary, it must be presumed that the train which 
caused the accident belonged to or was under the control of the de- 
fendants. 

Aylbb v. The South Eastebn Railway Company .. .. 146 

4. RAILWAY COMPANY, liability of, for injury to goods after transit 

has been completed .. •• .. •• .. .. .. 189 

See Cabriers. 1. 

REASONABLE AND PROBABLE CAUSE to suspect that a person has 

committed a felony, what is •• .. .. .. .. .. 197 

See False Imprisonment. 

RECTIFICATION OF REGISTER— CoTiiixinies Act, 1862 (25 <fc 26 Vkt. ' 
c. 89), 8. 35.] A shareholder in a company whose articles of associa- 
tion contained a clause prohibiting the directors from carrying on the 
business of the company or making calls, until all the shares were 
taken up, except after a resolution to continue the company, success- 
fully resisted an action for calls, on the ground that the whole of the 
shares were not taken up, and that no such resolution had been 
passed.* He then applied under s. 35 of the Companies Act, 1862, 
to haye his name removed from the register : — ffeid, that the power 
of the Court to remove a shareholder's name from the register only 
existed in the two cases of his name having been improperly entered, 
and of his having ceased to be a member ; and that neither circum- 
. stance occurred here. The application was therefore refused. 

Ex PARTE Ward. Re North Stafford Steel, Iron and Coal 

Company (Burslem), Limited .. .. .. .. 180 

REGISTER of shareholders under 8 Vict. c. 16, ss. 8, 9 & 28 .. .. 15 

See Company. 2. 

2. ———, rectification of, of company .. .. .. .. •• 180 

See Rectification of Register. 

REGISTRATION, effect of certificate of, of a deed under Bankruptcy Act, 

1861, as a protection from arrest.. .. .. •• .. .. 5 

See Baneruptcy Act, 1861. 1. 

2. , by existing company, who have power under their 

original deed of settlement to reduce their capital, under Companies 
Act, 1862, puts an end to that power .. .. .. .. .. 85 

See Company. 1. 

RELATION back of title of trustees of deed under Bankruptcy Act, 

^OwX .. •. .. «. sa .. •. ^\Z I 

See Bankruptcy Act, 1861. 2. 

RENT-CHARGE, TITHE, what is a " sufficient distress " on the premises 

for, under 6 & 7 Wm. 4, c. 71, 8. 82 56 

See Tithe Rent-charge. 

REPAIR, landlord not bound to cleanse ornamental water under an 

ordinary contract to .. .. .. 225 

See Landlord and Tenant. 3. 

REPEAL of statute giving power to judges to make oxders as to costs .. 141 
See Costs. 2. 

RESIDENCE, ROYAL, privilege of, from execution of process .. .. 288 
See Royal Residence. 

RESTRICTIVE INDORSEMENT on biU of exchange 135 

See Bill op Exchange. 1. 
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FaJaceJ] Hampton Coart Pahioe fonns part of the royal demesDes of 
the Ctown, aod was fonneriy a royal residenoe, bat has not been per- 
aonally oocofaed by the sovereign since 10 Geo. 2. The state apart- 
ments are, and hare been for many years past, naed as a pietnre 
galleiy ; the pictures are the property of the Crown, bat the public 
are admitted to view them g;ratoitoasly ; the other apartments are 
occopied portly by offioen of the pakoe, bat prindpaJly by private 
persons, ly the permission and at the pleasure of the Crown. The 
palace and grounds are maintained by the Crown, by its own officers 
and servants ; a guard of honour is kept there, and service is perfonned 
in the Chapel Koyal by a resident chaplain appointed by the Crown. 
The palace is under the control c^ a housekeeper appoinied by the 
Crown, who has apartments in the palace. A writ of fi. fa. having 
been executed in one of the suites of apartments occupied by private 
personsy and an information of intrusion having been filed against the 
sherifis and their officen : — Hdd, per Blackburn, Mellor, and Lush, 
JJ., affirming the judgment of the Court below (dissentientibus Willes, 
Keating, and Montague Smith, JJ.), that the palace being so occupied 
that the sovereign could not as a matter of &ct immediately resume 
personal residence, such occupation was inconsistent with its being a 
royal palace of residence. Per Curiam. The privilege of palace is 
attached to any place which is in fact a royal residence, and actual 
personal residence at the time is not necessary to confer the privilege, if 
there be an intention on the part of the sovereign to retain the power 
of immediately resuming personal residence at pleasure. 

The Attobket-Gekeral v. Dakts and Others . . (Ex. Ch.) 288 

RUNNING POWERS, presumption as to ownership of or control over 

trains on a line over which foreign companies have .. .. .. 146 

See Railway Compaky. 3. 

SALE by pledgee of shares pledged as security for a loan 299 

See Pledge. 

SALE OP GOODS— Payment by *' approved "" BiOr-Vendor'a Bight to 
have recourte to Purchaser on dishonour of BiU — Duty cf Vendor — 
Notice of dishonour — Purchaser not a party to BiUJ] The plaintiffs 
sold to the defendants goods to be paid for, according to the contract 
between the parties, by cash or " approved Iwinker's bills." The de- 
fendants paid for them by " approved banker's bill," which was dis- 
honoured on presentment for acceptance. They were not parties to 
the bill, and received no notice of dishonour. In an action against 
them at the suit of the plaintiffs for the price of the goods : — Held^ 
that the defendants' liability was not more extensive than it would 
have been if they had indorsed the bill, and that they were therefore 
discharged, not having received due notice of dishonour. 
Smith AND Othbbs V. Merceb AKD Others .. •• •• 51 

SEPARATION DEED, covenant in, to pay an annuity during separation 

is not an "annuity" proveable in bankruptcy .. 85 

See Bastkruftot. 3. 

SHAREHOLDER, what constitutes, under 8 Vict^ c. 16, ss. 8, 9, and 28 15 

See Company. 2. 

2. , removal of name from register .. .. .. 180 

See Rectifigatiok of Reoistbb. 

SHARES, sale by pledgee of, deposited as security for a loan .. .. 299 
See Pledge. 

SHERIFF, privilege of royal residence from execution of process .. .. 288 
See Royal Residence. 
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SHERIFF, duty of, to discharge prisoner on production of certificate of 

registration of deed under Bankruptcy Act, 1861 •• .. .. 5 

See Bankbuftcy Act, 1861. 1. 

SHIP AND SHIPPING— Tran«/er of Ship on Voyage-'Master^BiU of 
Lading "free of FreiglU.'] F. & Co., shipowners at Liverpool, re- 
quested the defendants to purchase for them, through the defendants' 
Calcutta house, a quantity of cotton, to be shipped on board two ships 
of F. & Co., which were then on their way to Calcutta, consigned to 
the defendants; and, as the goods were to be shipped on owners' 
account, they consented to a nominal rate of freight oeing inserted in 
the bill of lading. Before the execution of the order, one of the ships, 
the Bovcd Sovereign, was transferred to the plaintiffs. The defend- 
ants, through their Calcutta house^ executed the order, and, having 
no notice of the transfer to the plaintiffs, shipped part of the cotton 
on board the Boyal Sovereign, the master, who also had no notice of 
the transfer, signing bills of lading to the defendants' order ** freight 
for the said goods free on owners' account." Before the arrival of the 
ship in England F. & Co. stopped i)ayment, and the defendants claimed 
to stop the goods in transitu. On her arrival the plaintiffs imme- 
diately took possession of the ship, and claimed freight : — Held, on 
a case stated, raising the question whether the plaintiffs were entitled 
as against the defendants to freight, or to a sum equivalent to freight, 
for the carriage of the goods, that the plaintiffs were not so entitled. 
Per Kelly, C.B., that the master, until he received notice of the 
change of ownership, retained the powers which had been conferred 
upon him by the original owners, so far as to bind the new owners by 
contracts for the carriage of goods entered into by him pursuant to 
his original instructions. 

I'be Mebcaktile and ExcHAiTQ E Bakk V, Gladstone and Othebs 233 

2. , Negligence — Collision — Compidaory FHotage — 

Master and Servant — Port ^London — Merchant Shipping Act, 1854 
(17 <fc 18 Vict. c. 104}— General Pilot Act (6 Geo, 4, c. 125).] All 
vessels coming up the Channel to London are required by s. 378 of the 
Merchant Shipping Act, 1854, to take a pilot on board at Dungeness, 
and to put him in charge of the ship. From Dungeness to London 
Bridge is, by s. 370, constituted the Trinity House pilotage district ; 
but no pilot can be licensed to conduct ships both above and below 
Gravesend ^ and the pilotage rates are rates from Dungeness to Grave- 
send, and not to any intermediate place. By s. 59 of 6 Geo. 4, c. 125, 
vessels being within their own port are exempted from coxnpulsory 
pilotage. The defendant's vessel coming up the Channel to London, 
took a pilot on board at Dungeness ; before reaching Gravesend, whilst 
the vessel was still under the control of the pilot, she came into colli- 
sion with the plaintifiGs' vessel through the pilot's negligence. The 
defendants' vessel belonged to the port of London, and if the port ex- 
tends to Yantlett Creek she was at the time of the collision within 
her own port ; if it only extends to Gravesend, she was not within her 
own port : — Held (per Martin, Bramwell, and Channell, BB. ; Kelly, 
CJB., dissentiente), that, even assuming the vessel to have been within 
i her own port at the time of the collision, yet the pilot having been 
oompulsorily taken on board and put in charge of the ship, and his 
duty as pilot not having ended, he was not the servant of the defend- 
ants, and they were not therefore liable for his negligence. Lucey v. 
Ingram (6 M. & W. 302), followed. Per Kelly, C.B., and ChannelCB., 
for pilotage purposes tne port of London extends from Staines to 
Yantlett Creek. Per Martin and Bramwell, BB., it extends only from 
London Bridge to Gravesend. 

The General Steam Navigation Covpany v. Tee Bbttibh and 

Colonial Steam Natiqatiok CoMPAinr, Limitbd .. .. 330 
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3. SHIP AND Sm??jyG--'Mortgage^FreiylU'^IfUerpUader''Eiui-' 
table Bight — Assignees in Bankruptcy.'] A mortgage of a vessel 
carries with it the freight, and the mortgagee intervening by taking 
possession, or by an act equivalent to taking possession, before the 
freigbt becomes payable, is entitled as against the mortgagor, or his 
assignees in bankruptcy, to receive it. The owners of a ship having 
mortgaged it to the plaintiff, chartered it to S. and D^ for a voyage to 
Brass Hiver, two-thirds of the freight being payable five days after 
sailing from Liverpool, the remaining one-thinl on receipt of the cap- 
tain's advice of delivery at Brass River. The plaintiff demanded the 
two-thirds freight from the owners, both before and after it was pay- 
able, but did notobtain it. After the complete discharge of the vessel 
at Brass River, but before receipt of the captain's advice of delivery, 
the plaintiff gave notice of his mortgage to the charterers, and on 
the return of tiie vessel to Liverpool took possession of her outside the 
port. Held (Bramwell, B., dissentiente), that although the mortgagee 
could not sue upon the charterparty, yet he was by virtue of his 
mortgage entitled as against the owners to claim and to receive the 
freight ; that his right to receive the freight might be perfected by his ^ 
taking possession, or doing an act equivalent to taking possession, at 
any time before the freight was payable, although after it had been 
actually earned*; that actual possession being impossible, notice to 
the mortgagors and to the charterers was an act equivalent to taking 
possession, and that the plaintiff having done all that was possible 
to manifest his right, was entitled to be paid the freight In an action 
for freight brought by the mortgagee of a ship against charterers under 
the mortgagors after the mortgage, the charterers interpleaded and paid 

' the freight into Court ; and an interpleader issue was directed between 
the plaintiff and the assignee in bankruptoy of the mortgagors. On 
this issue a special case was stated, concluding with the question 
whether the plaintiff was entitled as against the defendant to the 
sum in Court. Held (Bramwell, B., dissentiente), that the Court 
would in this special case consider the equitable rights of the parties ; 
and that as the plaintiff was equitably entitled to the freight as against 
the owners, and the defendant, as assignee in bankruptcy of the owners, 
could only take that to which the owners were equitably as well as 
legally entitled, the plaintiff was entitled to recover. 

RuBDEN V. Pope .. .. .. .. •• .. •• 269 

SLANDER — County Court Judge — Words spoken whUe sitting as Judge 
— Malic/e — Irrdewmce^ Pica, to a declaration for slander, that the 
defendant was a county court judge, and the words complained of 
were spoken by him in his capacity as such jud^e, while sitting in his 
court, and trying a cause in which the present plaintiff was defendant. 
Replication, that the said words were spoken falsely and maliciously, 
and without any reasonable, probable, or justilBable cause, and without 
any foundation whatever, and not bona fide in the discharge of the 
defendant's duty as judge, and were wholly irrelevant in reference to 
the matter before him : — Hdd^ tliat the replication was bad, and the 
action not maintainable. 

Scott V. Stakbfield .. .. 220 

SOLICITOR : Bet Attobkey. 

« SPECIAL CIRCUMSTANCES " required by 6 & 7 Vict. c. 73, s. 37, to 
have an attorney's bill taxed after twelve months have expired fit)m 
its delivery .. .. .. .. .. .. .. .. 4 

Bee Attornbt. 

STAMPS— Jfor^o^e—TVaw^cr to New Trustees^Several Deeds.] The 
13 & 14 Yict. c 97, Scb. Tit. *' Mortgage," imposes on the transfer 
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of a mortgage exceeding 14007. a fixed duty of 11, 16s, The 24 & 25 
Vict. c. 91, 8. 30, enacts that where there are several detds on the 
transfer of a mortgage from old to new trustees, if one of the deeds 
be stamped with the duty of 12. 15«., it shall he sufficient that the 
others are stamped with the duty by law chargeable on a duplicate 
or counterpart, viz., 60. The 28 & 29 Vict c. 96, s. 17, after reciting 
that certain duties were imposed on transfers of mortgages by the 13 
& 14 Vict. c. 97, enacts that in lieu thereof there shall be charged and 
paid on cTery such transfer for erery 1002. of the amount or value of 
the principal money or stock already secured by such mortgage thereby 
transferred, or fractional part of 1002., the duty of 6<2. : — ndiy that 
provisions of the 24 & 25 Vict 0. 91, s. 30, were not repealed by the 
general enactment contained in tiie 28 & 29 Vict. c. 96, s. 17, and 
therefore that trustees were still entitled to the privileges afforded under 
that section. 

LOBD FOLXT AND OtHBBS, TbUSTEES, V, ThB GOMMIBSIOSBB8 OF 

Inland Keyenue 263 

2. STAMPS— Zeose/or more ihan Thirty -five yean-^lS A 14 Via. c. 97— 
17 & 18 Vict, c. 83.] A lease for a term of 45 years at a substantial 
rent for the first 23 years, and at a peppercorn during the remaining 
22, is not a lease " exceeding 35 years at a yearly rent" within the 
meaning of 17 & 18 Vict. c. 83, Sioh. Tit. Lease, and is not liable to 
the duty imposed by that statute. 

P&iB80N AND OTHKBSv.TBBCoMifisfiioNKBfl OF Inland Beyknub 242 

STATUTES : 

19 Geo. 2, c. 37, s. 1 185 

See Mabine Insubanoe. 

57 Gea 3, c. 93, 8. 1 56 

See Tithe Rent-ohaboe. 

6 Geo. 4,0. 125 330 

See Ship and Shifpino. 2. 

5&6Wm.4, c50,ss. 54, 67 121 

See NxnaANCEs Removal Act, 1855. 1. 

6&7 Wm.4, c. 71, s. 82 56 

See Tithe Rent-chabge. 

6&7Vict.c. 78,8.37 4 

See Attobnet. 

c. 96, s2 1 

See Defamation. 1. 

8 &9 Vict 0.16,88.8,9,28 15 

See Company. 2. 

a 18 330 

See Abbttbation. 

,88.127,128 282 

See Railway Company. 1. 

11 & 12 Vict, c 63, 88. 68, 139 114 

See Neoligenoe. 1. 

12 & 13 Vict a 106, 8. 67 104 

See Fbaudulent Pbbfebence. 1. 

— ^,8.175 85 

See Bankbuftcy. 1. 

13 & 14 Vict c. 61, s. 11 146 n. 

SwCosTg. 3. 

Vol. HL 2 H 8 
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STATUTES (unUinued): 

13 ft U Tict c. 61, g.'l4 69 

SeeCGumn Coubt. 2. 

c. 97 242 

50eSTA3fPflL 2. 

^,Scb. tit. "Mortgage" 563 

SeeSTAMFi, 1. 

15 ft 16 Vict. c. 54, 8. 4 .. .. .. .. .. .. 141, 145 n. 

See Goers. 2, 3. 

16 ft 17 Vict c. 119, 8. 3 137 

SeeBETTaa, 

17 ft 18 Vict c. 83 242 

See Stamn. 2. 

8u Ship ahd Shifpiko. 2. 

18 ft 19 Vict. c. 121, f. 19 225 

See Laxdlobd ahd TsNA^irr. 3. 

,88.21,22 121 

See KuiSAKCEs Removal Act, 1855. 1. 

19 ft 20 Vict c. 108, 8. 60 27 

See CoDHTT Coubt. 1. 

24 ft 26 Vict c. 91, 8. 30 263 

See Staxfs. 1. 

c 134, 8. 154 •• .. •• •• .. 85 

See Bavkbuptct. 1. 

,88.192,197 247 

See Bakxbuptct Act, 1861. 2. 

See Bankbuptct Act, 1861. 1. 

26 ft 26 Vict c. 89, 8. 35 180 

See Rectifigation of Register. 

^,8.196 35 

See CoMPANT. 1. 

'^^^^^"■■^■""""^ C« VO •• at ■• •• •• .. .• oUv 

See Abbitration. 

28 ft 29 Vict c. 27, 88. 3, 5 158 

SeeCoffn, 1. 

c. 96, 8. 17 263 

See Stamps. 1. 

30 ft 31 Vict 0. 142 141,145n 

See Costs 2, 3. 

« SUPFiaENT DISTRESS " on premises, what is, under 6 ft 7 Wm. 4, 

c 71, 8. 82 56 

See Tithe Rbmt-chaboe. 

SUPERFLUOUS LANDS, s. 127 of 8 Vict c 18, applies to, only .. 282 
See Railway Compakt. 1. 

SURRENDER of lease, oonstmction of words " nsed, occupied, and 

enjoyed "in 161 

See CoiTSTBDcnoN. 2. 
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PAGE 

SUKRENDER of copyhold to three joint tenants, and subsequent dis- 
claimer by two .. .. .. •• •• •• .. •• 76 

See CopTHOLD. 1. 

TAXATION of attorney's bill after expiration of twelve months from its 

delivery, when permitted .. .. .. .. .. .. 4 

See Attobnet. 

2. , time for, of costs of opposing private bill in parliament 153 

See Costs. 1. 

TENANCY FROM YEAR TO YEAR, effect of notice to quit upon .. 303 
See Landlord and Tenant. 1. 

TENANT : See Landlobd and Tenant. 

THAMES EMBANKMENT ACT, 1863, construction of .. .. 306 

See Abbitbation. 

TITHE, distress for, rent-charge •• .. .. •• .. .• 56 

See Tithe Rent-chabge. 

TITHE OWNER, righta of, for recovery of tithe rent-charge ' .. •• ^^ 

See TrTHE Reht-chabge. 

TITHE RENT-CHARGE— PT^ is 'a *' sufficient distress^—Orowing 
Crops — Tit?ie Owner's Duty — Unenclosed Land — Costs of keeping 
possessianr—6 & 7 Wm. 4, c 71, «. 82—67 Qeo, 3, c. 93, «. 1.] The 
6 & 7 Wm. 4, c. 71, s. 82, provides a remedy, in addition to the 
remedy by distress, for the recovery of tithe rent^harge " in case the 
said rent-charge shall be in arrear and unpaid for the space of forty 
days next after any half-yearly day of payment, and there shall be 
no sufficient distress on the premises liable to the payment thereof : — 
ffeUd, that a tithe owner, in estimating whether or not there was a 
sufficient distress on premises distrained on by him, was bound to 
include the prospective value of growing crops, although not capable 
of actual realisation within forty days from the day on which the 
rent-charge was in arrear. The 57 Geo. 3, c. 93, s. 1, enacts that no 
person making any distress for rent where the sum due shall not exceed 
20/., shall be allowed any other or more charges than those mentioned 
in the schedule to the act. Among the charges in the schedule is, 
" Man in possession,** 2s, 6d. a day : — Heldf Uiat such a charge was 
excessive for retaining possession of growing crops distrained, upon for 
a tithe rent-charge less than 201, in amount, on a piece of unenclosed 
meadow land .. .. •• •• «• .. .. •• 56 
Ex pabte Abnison and Othebs. 

TITLE of trustees of deed under Bankruptcy Act, 1861, relation bock •• 247 
See Bankbuftcy Act, 1861. 2. 

2. to land, jurisdiction of county court where, is in question ., 27 

See County Coubt. 1. 

TOWNS CLAUSES IMPROVEMENT ACT, 1847, s. 83, construction of 114 
See Negligence. 1. 

TRADE FIXTURES annexed to the freehold for more convenient use of 
them, and not to improve the inheritance, pass under a mortgage of 
the freehold .. .. .. .. .. .. .« », 257 

See Mobtoage. 1. 

TRANSFER of mortgage to new trustees, stamps upon 263 

See Stamps. 1. 

2, -—-^ — of vessel on her voyi^ .. .. .. ., ,. 233 

See Ship and Shipping. 1. 
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PAGE 

TBANSIT of goods by railway, liability of company for injury to goods 

after transit is ended •• «. .. .. •• .. .. 189 

See Cabbiebs. 1. 

TRIAL, province of judge and jury upon, in an action against an infant for 

goods suppUed where the question of necessaries is raised .. .. 90 
See Infant. 

TROVER for shares deposited with a pledgee as a security and subsequently 
, sold by him .. .. .. •• •• .. .. •• 299 

See Fledge. 

TRUSTEE, stamps upon transfer of a mortgage to new 263 

See Stamps. 1. 

UMPIRE, admissibility of evidence of, respecting award .. .. •• 306 
See Abbitbation. 

«* USED, OCCUPIED AND ENJOYED," construction of, in a surrender 161 
See CoNSTBUCTiON. 2. 

WAY, '' used, occupied, and enjoyed," construction of 161 

See CoNBTBucnoN. 2. 

WIFE : See Husband and Wife. 

" WITHOUT BENEFIT OF SALVAGE," effect of, in policy on profits 186 
See Mabinb Insubance. 

WORDS, "explosion" 71 

See FiBE Insubance. 

^~"^~^^^^, gas •• .. •• •• .. .• •• •• lA 

See FiBE Insubance. 

See Betting. 

, "l»y J- S. or order, value in account with H. C. D." .. •. 135 

See Bill of Exchange. 1. 

^,«« place" 137 

iSse Betting. 

^1 ''special circumstances" •• •• 4 

See Attobnbt. 

," suflBcient distress " .. .. •• .. •• •• 66 

See Tttbe Rent-ghabgb. 

——,** used, occupied, and enjoyed " .. .. ., .^ •• 161 
See Constbuotion. 2. 

, "without benefit of salvage " .. •• •• .. .« 185 
See Mabine Insubance. 



*^* For REGULA GENERALES as to jurisdiction of the Common Law 
Masters at Chambers, and as to entering causes for trial in London and Middlesex, 
See Law Rep. 8 Q. B. 781. 
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